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Exordium

Quranic verse :

Allah the Almighty says:

((22) And of His signs is the creation of the heavens and the earth, and the diversity of your
languages and colors .In this are signs for those who know .(23) And of His signs are

your sleep by night and day , and your pursuit oh His bounty .In this are signs for

people who listen.(24) And of His signs is that He shows you the lightning ,causing

fear and hope .And He brings down water from the sky ,and with it He revives the

earth after it was dead . In this are signs for people who understand.

Surah The Romans (ar-Rum )( Verses No :( 22-24).
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Notes

1. “European Parliament resolution of
19 June 2008 on the fortieth anni-
versary of the Customs Union,” P6_
TA(2008)0305, European Parliament,
htep://www.europarl.europa.cu/sides/
getDoc.do?pubRef=-//EP//TEXT+TA+P6
-TA-2008-0305+0+DOC+XML+V0//en.

121



2. Implementing powers are conferred on the

European Commission, which is assisted by
a Customs Code Committee. Both the reg-
ulation establishing the Community Cus-
toms Code—Council Regulation (EEC)
No 2913/92—and the code’s implement-
ing provisions can be accessed through the
Web page “Taxation and Customs Union:
Customs Legislation,” European Commis-
sion, http://ec.curopa.cu/taxation_customs/
common/legislation/legislation/customs/
index_en.htm.

. The subsidiarity principle is defined in ar-
ticle 5 of the treaty that established the Eu-
ropean Economic Community in 1957. See
“Europa: summaries of EU legislation—
Treaty establishing the European Eco-
nomic Community, EEC Treaty—original
text (non-consolidated version),” European
Union, http://europa.cu/legislation_sum-
maries/institutional_affairs/treaties/
treaties_eec_en.htm.

. “Regulation (EC) No 450/2008 of the Eu-
ropean Parliament and of the Council of
23 April 2008 laying down the Commu-
nity Customs Code (Modernized Customs
Code),” European Union, http://eur-lex.
curopa.cu/LexUriServ/LexUriServ.do?uri=

0J:L:2008:145:0001:01:EN:HTML.

. “Decision No 624/2007/EC of the Euro-

pean Parliament and of the Council of 23
May 2007 establishing an action program
for customs in the Community (Customs
2013),” European Union, http://eur-lex.

curopa.cu/chUriServ/chUriServ.do?u

ri=0]:L:2007:154:0025:01:EN:HTML.

6. “Regulation (EC) No 648/2005 of the Eu-
ropean Parliament and of the Council of
13 April 2005 amending Council Regulation
(EEC) No 2913/92 establishing the Com-
munity Customs Code,” European Union,
htep://eur-lex.ecuropa.cu/LexUriServ/
LexUriServ.do?uri=0]:L:2005:117:0013:
0I:EN:HTML.

7. “Decision No 70/2008/EC of the European
Parliament and of the Council of 15 January
2008 on a paperless environment for customs
and trade,” European Union, http://eur-lex.
curopa.cu/LexUriServ/LexUriServ.do?uri=
0J:L:2008:023:0021:01:EN:-HTML.

8. See note 4.

9. The Information Technology Infrastruc-
ture Library, known as ITIL. See “Wel-
come to the Ofhcial ITIL Website,” United
Kingdom Office of Government Commerce
(OGC), hetp://www.itil-officialsite.com/
home/home.asp.

10. Business Process Execution Language
(BPEL), short for Web Services Business
Process Execution Language (WS-BPEL) is
an OASIS standard executable language for
specifying interactions with Web Services.

11. The notation is known as BPMN. See “Ob-
ject Management Group/ Business Pro-
cess Management Initiative,” OMG, www.
bpmn.org.

12. Electronic databases accessible through the
European Commission’s Web site are listed
at “Taxation and Customs Union: Electronic
Databases,” European Commission, htep://
ec.europa.cu/taxation_customs/common/

databases/index_en.htm.
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of risk occur when consignments are transported in
open containers, are held for a period of storage, or are
split up, combined, or repackaged, or if the means of
transport changes (for example, from ship to railway).
In such cases phytosanitary measures may be needed.
For more information on phytosanitary controls

see FAO (1997, 2001, 2004, 2005b, 2006, 2009).
Notes

1. The Office International des Epizooties was
established in 1924. The International Plant
Protection Convention was established in
1952—with roots in a five country agree-
ment of 1881 and in the Convention for the
Protection of Plants of 1929—and its secre-
tariat is under the Food and Agriculture Or-
ganization of the United Nations.

2. In 1963 the FAO and the World Health As-
sembly established the Codex Alimentarius
Commission. It has its roots in the late 19th
century Austro-Hungarian Empire.

3. In general, a “competent authority” is an of-
fice legally charged to supervise and enforce
safety measures.

4. The precautionary principle, in article 5.7
of the SPS Agreement (WTO 1994a), sup-
ports taking protective measures even with-
out complete scientific evidence of risk.

5. The use of inspection teams is established
practice at the European Commission (Di-
rectorate General for Health and Consumer
Affairs) and in OECD countries. The prac-
tice is now also followed by the People’s Re-
public of China.

6. Producers for export, however, may have to
follow protective measures, such as nettings
for preventing insects in fruit and vegetable
production.

7. There are, however, cases where private en-
terprises have been leading and supporting
the public sector to meet conditions required
for obtaining market access. This can go as
far as helping a government formulate legis-
lation based on what works in an exporting
country.

8. In some countries quarantine staff, having
no authority to seize goods, must call on

customs or border police if goods need to be
scized and destroyed.

9. The 2004 Cross Border Transit Agreement

of the Greater Mekong Subregion recom-
mends simultaneous inspection and joint
processing by customs and other agencies,
but the operational implications have never
been fully worked out on the ground.

10. An illustration can be found in an assess-
ment for Lao People’s Democratic Republic
(World Bank 2009).

11. See World Bank (2007), pp. 36-39, for some
examples.

12. E-cert of New Zealand is compatible with
The United Nations Centre for Trade Fa-
cilitation and Electronic Business. See
“E-Cert—Value for the Regulator (Prepared
by New Zealand),” Second FAO and WHO
Global Forum of Food Safety Regulators
(Bangkok, Thailand, 12-14 October 2004)
Conference Room Document 38, at htep://
www.fao.org/docrep/meeting/008/ac150¢/
2e150e00.htm.

13. Other countries are interested in participat-
ing in the New Zealand and Netherlands
initiatives, and some are making efforts to
adopt the systems.

14. This information generally applies to aquatic
animals as well.

15. For aquatic animals the required document
is an international aquatic animal health
certificate.

16. Sealed means thar an artached seal attests to
the vehicles having undergone actions such
as cleaning, disinfection, and inspection.

17. Each country that ratifies the International
Plant Protection Convention is required to
have a national plant protection organiza-
tion, which is the competent authority.

18. A quarantine pest is a pest of potential eco-
nomic importance to the area it cndangers
and not yet present there—or present there,
but not widely distributed there and being
ofhicially controlled.

19. A regulated nonquarantine pest’s presence in
plants for plantingaffects the intended use of
those plants with an economically unaccept-

able impact. The pest is therefore regulated
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within the territory of the importing con-
tracting party.

20. A regulated article is any plant, plant prod-
uct, storage place, packaging, conveyance,
container, or soil—or any other organism,
object, or material capable of harboring or
spreading pests—deemed to require phyto-
sanitary measures, particularly where inter-
national transportation is involved.

21. Special provisions govern the import of
pests, biological control agents, and other
regulated articles for scientific research and

education (FAO 2005a).
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UNESCAP and FastPath models and that is com-
patible with both of them. Among the advantages of
such a method are that it differentiates between ex-
ports and imports, that it specifies the overseas ori-
gin or destination of freight movements, and that it
includes maritime segments. It also provides read-
ily understood specifications of minimum cost and
time, including the shipment size to which the speci-
fications refer and how variations above the mini-
mum should be estimated. Finally, it generates an es-
timate of the total transport cost using the corridor
and so offers a basis for assessing the importance of

pl’OpOSCd improvemcnts.
Notes

1. Still, in a few cases cargo originates and ends
up in the same territory but transits through
asecond country. For instance, commodities
destined for the Northeastern part of India
and originating from other parts of India
transit through Bangladcsh, as all alterna-
tive Indian routes are much longer.

2. For illustrative purposes we focus on trucks;
however, the same applies for other modes
of transport, such as wagons, barges, and so
forth. In practice the procedures may be sim-
plified for trains.

3. See “WTO Legal Texts,” World Trade Or-
ganization, http://www.wto.org/english/
docs_e/legal_e/legal_e.htm.

4. See “IRU: International Road Transport
Union,” IRU, http://www.iru.org.

5. Norway, Iceland, Switzerland, and
Liechtenstein.

6. Acuerdo sobre Transporte Internacional
Terrestre (ATIT).

7. CGnet in Ghana, Gainde in Senegal, Simba
in Kenya.

8. The best known example is the Ethiopian
transit trade cleared in Djibouti.
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o Theextent to which the regulatory requirements
are likely to affect the operational effectiveness
of the activity being regulated, in this case inter-
national trade and transport.

In the authors’ opinion the approach that is most
likely to achieve these objectives is one of compli-
ance oriented regulation—in which the elements
of both enforcement and incentives to comply with
regulatory requirements are present—as opposed to
the more prescriptive approaches, which are less cost-
effective and significantly more disruptive to com-
mercial operations. Border managers are therefore
encouraged to focus on the philosophy behind such
initiatives when determining what may or may not
represent an appropriate regulatory response to their

identified security risks.
Notes

1. See “Security Filing 1042 United States
Department of Homeland Security Customs
and Border Protection, http://www.cbp.
gov/xp/cgov/trade/cargo_security/carriers/
security_filing/.

2. See “SFI: Secure Freight Initiative,”
United States Department of Homeland
Security Customs and Border Protec-
tion, htep://www.cbp.gov/xp/cgov/trade/
cargo_security/secure_freight_initiative/.

3. See “Known Shipper Database,” United
States Department of Homeland Security
Transportation Security Administration,
htep://www.tsa.gov/what_we_do/layers/
aircargo/database.shtm.

4. Event and exception management provides
authorized individuals wich notification of
events that have an impact on the decision-
making process. In the business context this
might be something like a shortage of inven-
tory or shipment delay. In the government
context this might be a change in transport
route, origin, or company details. It can form
an effective clement of a profilingand target-
ing system.

5. On SITPRO sce chapter 6, endnote 1.

6. Public Health Security and Bioterrorism Pre-
paredness and Response Act of 2002, Pub-
lic Law 107-188, 107th Cong. (June 12,

2002). Available at hetp://www.gpo.gov/
fdsys/pkg/PLAW-107publ188/pdf/PLAW-
107publ188.pdf.

7. The Act requires registration of all domestic
and foreign food facilities that manufacture
and process, pack, or hold food for human
oranimal consumption in the United States.

8. United States Department of Homeland
Security, “Container Security Initiative
Ports,” www.dhs.gov/xprevprot/programs/
ge_1165872287564.shtm, accessed 8 June
2009.

9. See “Security Filing with CSI, Megaports,”
United States Department of Homeland
Security Customs and Border Protection,
htep://www.cbp.gov/linkhandler/cgov/
newsroom/fact_sheets/trade_security/sfi/
csi_mcgaports.ctr/csi_megaports.pdﬁ

10. See “Secure Freight Scanning at a Glance,”
United States Department of Homeland
Security Customs and Border Protection,
htep://www.cbp.gov/linkhandler/cgov/
newsroom/fact_sheets/trade_security/sfi/
sfi_scanning.ctt/sfi_scanning.pdf.

11. Implementing Recommendations of the 9/11
Commission Act of 2007, Public Law 110-53,
110th Cong. (August 3, 2007). Available
online at htep://www.gpo.gov/fdsys/pkg/
PLAW-110publ53/pdf/PLAW-110publs3.
pdf. See section 1701.

12. “Security Filing ‘1042’ United States De-
partment of Homeland Security Customs
and Border Protection, http://www.cbp.
gov/xp/cgov/trade/cargo_security/carriers/
security _filing/.

13. Quoted from discussions at the Round Table
on Security, Risk Perception and Cost-Bene-
fit Analysis, International Transport Forum
and OECD Joint Transport Research Cen-
tre, Paris, December 11-12, 2008.

14. It should be noted that CBP has “softened”
its stance on ISF recently—for example, by
showing restraint in enforcing the rule until
March 2010 and by relaxing some elements
of interpretation and reporting timelines.
However, the fundamental thrust of the ini-
tiative remains inappropriate in terms of risk

management and commercial reality.



15. The terms screening, scanning, and pb_y.vi-
cal examination need to be defined. For ex-
ample, Martonosi, Ortiz, and Willis (2006)
define them as follows: soeeming is “the ini-
tial assessment of the risk of [containerized
cargo] based on the manifest, shipper, car-
ricr, consignee and other information asso-
ciated with the shipment,” scanning is “the
radiographical scanning of a container via
an X-ray or a gamma-ray scanner to identify
its contents,” and physical inspection is “the
hand inspection of the contents of a con-
tainer by customs officers.”
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CHAPTER

Information and communications

technology in support of customs unions:

a case study of the European Union

Tom Doyle and Frank Janssens

This chapter provides acase study on the use of informartion and communi-
cations technology (ICT) to support the customs union now in place at the

European Union (EU). The customs union is a pillar of the EU, essential

to the functioning of its single market. Such a market can function proper-

ly only with common application of common rules at its external borders.
The customs union has made the EU betrer able today to combine efforts
toward two goals: facilitating erade and protecting the interests of citizens,

The chapter looks both at broad devel-
opments in customs ICT ar cthe EU
and at a specific case, the creation of
the New Compurerised Transit Sys-
tem (NCTS). It is hoped thar the les-
sons drawn here—both from the broad
developments and from the NCTS
case study—will uscfully guide other
customs unions pursuing economic
integration.

The EU customs union

In June 2008 the EU celebrated che
40th anniversary of its union,
inscribed as a political objective in the
1957 Treaty of Rame. On thar occasion
the European Parliament adopted a
resolution’ highlighting major achicve-
menes of the EU customs union and also
offering a prospect for the future.

The mandate of the customs union
is to act as a single customs territory ap-
plying a single legislation in a uniform
way. The goals are to facilitare legiri-
mate trade, to apply a single commercial
policy effecrively, and to protect socicey
by fighting fraud, terrorism, and orga-
nized crime. From the outset the major
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principles of the EU customs union

have been:

« No customs duties at internal bor-

ders between EU member states,

« Common customs duties on im-
ports from outside the EU.

+ Common rules of origin for prod-
ucts from outside the EU,

« A common definition of customs
valoe.

Two key achievements of the EU
customs union are the creation of a
Common Customs Tariff and a Com-
munity Customs Code. The tariff ap-
plies to goods imported across the EU's
external borders. The legal framework
for the code was established in 19922
With the completion of the internal
market, goods now circulate freely be-
tween EU member states.

The division of responsibilities be-
tween the European Commission and
EU member states is based on a sub-
sidiaricy principle.* This principle is
intended to ensure that decisions are
taken as closely as possible to the citi-
zen, and that constant checks are made
to determine whether action ar the
community level is justified (in view

SOADER MANAGEMENT MODENNIZATION

— ]




(&)

s L " suseort

ang
ot cestoma unom: o case study of tha European Usion

of alternative possibilitics at the natonal, regional.
and local levels). Specifically, the commission will
nos take action outside arcas thac fall within its ex-
clusive competence, except in cases where EU action
would be more effective chan action taken nation-
ally, regionally, or locally,

The subsidiarity principle is closely bound up
with the principles of proportionality and necessity,
which require that any action taken by the EU should
not go beyond whar is necessary to achicve the Treary
of Rome's obpectives, In practice the EU's legislation,

trans-European electronic systems were developed.
For the EU's ecanomy to continue compering glob-
ally, it was essential t be able to exchange electronic
information with the trade through various inter-
faces based on commonly used technology.

The mandate to create and operate trans-Euro-
pean ¢ systems required a legal basis for the
possible—or even obligatory—use of electronic
declarations.’ A major iniriacive for the EU customs
union, Eleceronic Customs has its direction and con-

international agreements, and overall coh € are

tent governed by regulation,® joint decision,” and 2
c code of practice.®

managed by the European Commission through
cooperation among European institutions and EU
member states, with operational responsibilities re-
maining at the national level, The EU's legistation is
directly applicable in its member states, and national
administrations are required to align their national
legislation and implementing provisions accordingly.

The EU'S 27 narional customs services now work
together to act as 4 common customs service by ap-
plying common legislation and working methods.
A work program, Customs 2013, has been created
to reach this important goal—as well as to reinforce
security (within the EU and at its external border)
and to strengthen the fighe against fraud. Ocher ob-
Jectives have been added: for example, to make Eu-
ropean business more competitive by reducing trans-
action costs through automation and simplification.

The use of ICT for customs at
the EU: the situation today

Embedded in the provisions of the EU’s new cus-
toms code* is an enhanced mission for EU customs.
The use of ICT is essential to thix enhanced mis-
sion, which includes the integration and intercon-
nection of new and modernized customs procedures
throughout the EU.

Mandate and governance

Developments in ICT are clascly linked with che
evalution of palicy, legislation, and procedures in
the EU customs union, Initially ICT was a purely
national comperence—systems were designed
for the operational responsibilities of individual
member states. Later, to replace paper based trans-
European procedures, solutions known as customs
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Under the Customs 2013 work program, ICT
developments are gaverned by a detailed work pro-
gram and priorities for investments made from the
EU budget. Such investments must be approved by
the EU's member states and monitored through
reguiar meetings of its Castoms 2013 Commiteee.
All project documentation is maintained by the Eu-
ropean Commission and published on secure Web
sites to guarantee its availability ro all concerned
parties.

Organization

The rypical approach 1o customs ICT devdopments
begins with the European Commission preparing a
project proposal, which is then reviewed by national
delegates of the Electronic Customs Group. A com-
mon position—taking into account the views of
the EU member states—is established. The Euro-
pean Commission then rakes responsibility for the
design, development, and implementation of the
agreed position.

At the start of each new project a project plan
and user requirements are prepared by the European
Commission and reviewed and agreed by the Elec-
tronic C Group. Business process models are
then prepared, The models are incorporated into the
system functional specifications, Once the specifica-
tions are adopted, the system technical specifications
become the basis for software development. All soft-
ware must undergo detailed testing before its accep-
tance and deployment.

Before ICT solutions can be allowed to enter
into production, EU member states must subject
the solutions to conformance rests. The European
Commission typically operates the test tools, refer-
ence data systems, and seatistical eools, It also may
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operate a central repository for information destined
for a nonoperational use thar is not time critical (for
example, seatistics).

Business architecture

The business architecrure—including the imple-

menting provisions and operating guidelines—is

in principle based on EU legislation. Until recenty
visual representations of cach business process
were improvised, with accompanying descriptions.

Now, as part of a modernization effort, new meth-

ods to represent business processes are being tested
The business architecture reflects the reality thar

the EU member states perform operational rasks
while the agreed regulatory framework is managed
by the European Commission, All business processes
linked to the operational environment are managed
at the national level. But for all ICT systems where
interactions are required between national admin-
iscrations, or between the national adminiscrations
and the E Comm common specifica-
tions must be developed. These specifications refer

generally to three distinet domains (figure 15.1):

«  Comimon domain: where customs to customs in-
formation exchanges happen—berween national
administrations, between the national adminis-
trations and the Earopean Commission, or both.

«  Nutional domain: where customs to customs in-
formation exchanges happen berween customs
entities of the same national administration.

«  External domain: where customs to business
information happens—mainly the declarations

leet:

provided by trade to customs administrations,

with the resulting followup traffic.

In the common domain—to ensure its sound
funcrioning as pare of a decentralized syseem—al-
most all features of the functional specifications
must be mandatory requirements: that is, they muse
be implemented as described in the specifications.

The features of the national domain are also de-
scribed in the functional specifications. However,
these features are aptional or re nded, mean-
ing that national administrations are in principle
free to follow them or not. Recently the customs
agencies of EU member states—supported by trade
representatives—have shown a willingness to avoid
drafting 27 discreee versions of specifications for the
national domain.

Traditionally the specifications in the external

in have ined e, ded or strangly rec-
ommended, meaning that national administrations
are not obliged to follow them. As a result, interfaces
between trade and various narional administrations
in the EU are heterogencous and often technically
incompatible,

Inteenal rescarch at the European Commission
is suggesting the establishment of a collaborative en-
vi : the European C would pro-
pose functional specifications for the common and
external domains, while national administrations
would complete the environment with the national
domain.

In the future a business process modeling rool
(available online for authorized users) will be used
to make system specifications. Tool and funcrional
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specifications will gradually be completed, reviewed,
agreed, and aligned. The final produce will visual-
ize business processes, with textual descriptions for
more camprehensive understanding,. The tool is also
intended to maintain the business logic, boch in
rules and in associared conditions needed for futnre
operations. The end product will then be used to ob-
tain system process models, which will be the basis
for further technical specifications. The goal is to au-
tomate the process as far as possible, drawing upon
this work for software development and for automar-
ingall activities related to ICT (inclading testing) as
far as possible in the European Commission and in
EU member stares.

Technical architecture

The fiest category of ICT technical architecture is
centralized. A cluster of darabases located centrally,
at the Eutopean Commission, holds reference infor-
mation necessary for the funcrioning of the EU cus-
toms union, These centralized systems make the
required informarion available throughout the EU,
to ensure that all administrations and all customs
offices are synchronized and are using correce and
updated reference information,

An example of these centralized systems is the
clectronic integrated customs tariff, which holds the
wariff nomenclarure, tariff rates, and addivional rariff
related information (such as antidumping measures).
An clecrronic file transmission update—in practice
a daily file—updates the national tariff databases of
EU member states. The national taniff syseem con-
tains the information received from the European
Commission along with national information (such
as national prohibitions and restrictions) and na-
tional measures related o raxation (such as excise
durics).

The sccond category of ICT technical architec-
ture uses clectronic information exchanges with
formats and procedures harmonized besween pare-
ners. Such exchanges are used for the customs trans-
European system, The NCTS is based on a distrib-
uted architecture: each EU member state has its own
national application, which processes the data in a
workflow environment. Processing is based on the
national validation process for an incoming message.
‘The ourcome can be the sending of a message to an-
other member state or the completion {in part or in
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full) of the workflow. The European Commission
P | business application, but it oper-
ates cencral services such as monitoring, the mainte-
nance of common reference dara, and the coordina-
tion and compiling of statistics on the overall system.
Borh categorics of systems use a secure common
systems interface nerwork for data transmission,
The nerwark provides telecommunications services
as well as the monitoring and support services that
enable the interface among various technologies.

s ho

Methods and tools

A specialized methodology for ICT system develop-
ment and operations—Tempo-—is based on indus-
try best praceice for systems development and project
management. Closely following the recommenda-
tions of the world’s most widely accepeed ICT ser-
vice management approach,” Tempo includes a set
of guidelines and document templates. The quality
assurance team working for the European Commis-
sion keeps Tempo up to date, taking into account
factors such as experience, technical evolutions, and
state of the art methods elsewhere. The use of Tempo
is mandarory for the European Commission bur
available as an option for EU member states.

For wols—in systems development, operations
testing, and management reporting—the European
Commission has a policy of using commercial off the
shelf (COTS) solutions as much as possible.

Rescarch is being done on tals to draft business
process models with the help of compurers. Such
models can be used by vendors to develop solutions
with their products using compliant Web service
interfaces."” A standard executable language allows
users to deploy mission critical processes on a reli-
able technical platform, assuring performance and
scalabiliry.

A standard modeling notation'! allows busi-
nesses 1o understand their internal business proce-
dures in a graphical notation. The notation enables
organizations to communicare the procedures in a
standard manner, while it also facilitates the under-
standing of performance collaborations and business
transactions between organizations,

The powerful combination of modeling nora-
tion and exccutable language allows migration from
a graphical model 1o computer code—withoue the
need o acrually write code.
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Business processes change regulady with chang-
ing business requirements. The ideal approach is to:
« Draw the updated processes.

« Ensure chae all data mappings are complered,
that the business rules and conditions are de-
fined, and thar work flow paramerers are defined.

«  Finally (chrough the ool used), get the process
deployed in a test or production environment.
Services have recently been added wo make in-

formarion exchange tools more accessible. One such
service is a light client facility, comparable to a Web
browser and providing direct access to central infor-
mation. Web services allow automated online con-
suleation of centralized systems.

Combinations of centralized and decentralized
systems, as described above, have recently been cre-
ated to make available a new type of single trans-
European system that provides more functions and
limizs the costs for EU member states,

The Economic Operators System (EOS) of the
EU is a combination of:

«  Centrally stored information diseributed for na-
tional operations.

« Information exchanged by countries after pro-
cessing at the national level.

Workflows at the central and national levels
thus exist in combination in the EOS. In casc of de-
synchronization, the central repository akes prece-
dence and narional darabases will be resynchronized
automatically.

To facilicate trade, at the ceneral level the Euro-
pean Ce has ¢ { 2 data dissemination
system'” that provides ecconomic operators and the
general public with online information. The infor-
mation includes the complete customs office list,
customs tariff information, a tracking facilicy for
export and transit movements, and so forth.

Lessons from the EU experience
Nine lessons may be drawn from the EU experience

with customs ICT developmenr.

First, technical heterogeneity makes interopera-
bilizy rechnically challenging. The current ICT envi-
ronment is characterized by heterogencous technical

architectures (hardware, systems software, database
and middlewarc, application software, and commu-
nication infrastructure and software). The inabil-
ity 1o create a more homogenous environment has

resulted in a costly systems integration effort, requir-
ing much development, operation, and maintenance.

Second, meeting legislative deadlines can be
challenging. It has been particularly challenging
for the EU because cach member stare muse draft
a national project plan and align it with those of
all ather EU member states and of the European
Commission.

Third, for satisfactory results all parcners must
complete development and testing on the same
umetable. Without such alignment, countries ready
by an agreed dare cannot benefic from their Ihves-
ments. Getting the EU countries to agree on a single
start date for operations has been a major challenge.

Fourth, conformance testing tor ICT solutions
must be mandarory, to prevent newcomers from en-
dangering the customs operations of countrics al-
ready in production. The EU approach to the deliv-
cry of system upgrades has been to give countries a
time window for starting operations. Letring opera-
tions start gradually—one country at a time—leaves
time for sound analysis and corrective actions.

Fifth, long transition periods should be
avoided—to minimize technical risks and problems
arising from the need 1o support old and new func-
tonalitics in parallel.

Sixth, budgetary restrictions and competing
national prioritics make ir difficult to plan for new
systems and for modifications to existing solutions.
For the NCTS the European Commission funded
the development of a startup national system, which
was then made available to EU member states free
of charge.

Scventh, the management of ceneralized ICT
solurions entails meeting certain demands—for ver-
sions in several languages, for specific changes re-
quested by individual partners, and for operarional
support tailored to each parener’s software plasform
(as for the various platforms used by EU member
states).

Eighth, responsibility may be transferred ro the
partners through training and procurement sup-
port for system maintenance, In the EU the need to
support more and more branched software (a result
of countries’ needs to individualize the softwarc)
persuaded the European Commission to launch
an initiative for certain member states to take over
the manigement, maintenance and evolution of
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their applications. The initiative was a joint cffore.
A similar effort for collective software development
was haunched—though it ran afoul of diverging
national requirements, legal differences in public
procurement processes, and so forth. Other cffores
likely will follow, to promote economies of scale and
faster progress in automaring customs functions.

Ninth, to overcome shortfalls, labor must be
redistributed so thart rasks are carried out where re-
sources are available. Countries with the resources
to keep building on the agreed path must make their
specifications, software, test tools, and other ICT
features available to those without such resources.
Here the central suthority’s aim should be 1o pro-
mote progress through increased cooperation with-
out pushing for shifts in competence. In the EU the
present financial crisis has meant thar chere are fewer
resources for investments to develop new ICT solu-
tions, or cven to add functionality to existing sys-
tems. Overall modernization in the EU may slow as
a resule of some countries’ resource constrainss, The
European Commission assumes a vital role in orga-
nizing, coordinaring, and making available eaviron-
ments for joint use—virtual or conference mectings
and joint documentation storage——along with speci-
fications and software.

What aspects of ICT for customs
are transferable from the EU
to other customs unions?

This section begins by suggesting overarching prin-
ciples for ICT development by customs unions other
than the EU customs union, based on the EU cus-
toms union’s experience. It then looks at the advan-
tages, disadvantages, and risks of 3 single standard
system—or centralized system—compared with
those of national systems. It concludes with a list of
recommended actions.

Overarching principles for ICT

at other customs unions

The way forward suggested here for customs unions
outside the EU is to create a strategic plan secting out
the vision, objectives. and business, rechnical, and
organizational frameworks needed for sustainable
interoperable systems, The strategic plan should kead
to the delivery of essential services, ensuring thar all

BOROER MANAGEMENT MODEANIZATION

national and regional policies and procedures refated
to clectronic customs {e-customs) and ro erade facili-
tation arc coherent,

In a customs union whose partners remain in
charge of operations ar the national level, crearing
and operating ICT systems requires truse, goodwill,
and much coordination. It further requires a clear
mandate, a governance structure, and a clear and ad-
equately resourced work program —along with the
constant coordinacion effores,

The firse hurdle is to create a common vision and
measurable, outcome based deliverables for projects
agreed on in advance by all partners. A realistic work
timetable should be adhered to, funcrional and tech-
nical system specifications agreed to. If some coun-
tries correctly apply the timerable and have systems
ready by the agreed deadline while other countrics
encounter delays and miss the deadline (for sound
reasons or otherwise), it is very difficult economi-
cally for the countries thar meet the deadline.

Regional interoperability must be assured to
allow a scamless data flow berween member states
of 2 customs union thar is building a common trans-
national ICT system. Business processes through-
out the union must benefir regulatory authoritics,
supply chain parters, and traders. The processes
should render risk analysis more effective. allowing
for efhcient monitoring of trade flows and the ap-
propriate selection of consignments to be checked.
Furthermore, the processes should reduce business
operaring costs in the region, speed the movement
of goods across regional borders, and reduce paper
based formaliries as much as possible.

A centralized system or several systams?
Given the overarching principles set forth above—
and taking into account present financial con-
straings, which can affect the development and
maintainance of ICT systems—a comparison can
be made berween two approaches to systems devel-
opment for customs unions. First, having a central-
ized system (or single standand system) comes with
certain advantages, disadvantages, and risks. Second,
having several discrete national systems (or a distrib-
uted system) brings other advantages, disadvantages
and risks.

A centralized (or single standard) system—one
used by all countries in the customs union—is more
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feasible the grearer the alignment of rules and leg-

islation. The appropriateness of such a system will

be determined largely by the customs union’s in-
tegration capability and by the political will of its
members.

A centralized (or single standard) system brings
the following benefies:

» Significant economics of scale, reducing system
development and maintenance cost and the ex-
tent of development and operations cffores.

« An ability to build the system on international
best practices in this business domain, starting
with fresh technology bailding blocks and bas-
ing development on a rechnical platform that
uses open standards (for example, services ori-
ented architecture),

« An ability for traders to usc—or interface
with—only one system.

« The better equipping of regional management
for regional trade, external tanff management,
and national self determinadion in revenue
collection,

In addition, the following specific fearures are
possible using 4 ceneralized (or single standard)
system:

«  Any installations serving mulriple countries can
be deployed in a way that ensures the data of any
country are secure—accessible only to the offi-
cials of that country.

« A central suite of reference data can be set up
(for example, for the common external tariff, for
value and classification information, for origin
certificates, for transic guarantee management,
and for other reference marerial such as stamps
or an office list).

« The syscem can be configurable in various sizes,
from a small installarion to a very large onc.

« The system can be enabled to permit extensive
timely and remote operations support.

« Business continuity can be assured, utilizing a
load balanced infrastrucrure,

However, experience suggests that it is difficult
for a customs union to develop and operate a cen-
eralized (or single standard) system. The reasons for
this difficulty are mainly political rather than tech-
nical. An alternative is to have several systems (or a
distributed system). The price of having several sys-
tems is a need for greater coordination and higher

investments in human and financial resources, boch
for systems development and for systems operations.

The customs union must develop a straregic
plan to deliver the requirements for further regional
convergence, In many arcas common legal and pro-
cedural rules do not, by themselves, ensure a level
playing ficld for econamic operators, So, beyond the
necessary regularory changes, common guidelines
and working methods may be required. The strare-
gic plan should match the legal and business inte-
gration with an appropriate technical approach, to
be completed in accordance with an agreed multian-
nual timeeable.

Under the straregic plan, cconomic operators
should be able to sccess unionwide information re-
lated to importand export requirements through an
information portal. The portal should also contain
information abour rules on the movement of goods
across borders (for example, agricultural, environ-
mental, and other regulatory legislation). The first
step is for the customs union member states to agree
on a common standard, Such a common standard
will, in tuen, facilitare the interlinking and harmo-
nization of national information portals.

For risk to be managed cfficiently, the exchange
of intelligence information is essential. So is risk
analysis, conducted according to common criteria
and standards. To allow a rapid, dircct, and secure
exchange of control informarion (to counteracr na-
tional and regional threats), a secure electronic sys-
tem is needed—onc that allows the dissemination
and exchange of intelligence information across all
regularory control poines in the region.

National risk systems must allow interconnec-
tivity and interoperability. The development of a
risk management framework requires, among other
things, common functional and technical specifica-
tions for national risk analysis systems—to ensure
thar regional profiles can be readily incorporated
into the national systems. The successful regional
application of risk management depends on paral-
lel developments in authorized economic operator
schemes, audit conteols, standardized customs con-
trols, and technical interconnectivity capabilirics,

A regional valuation database could be
developed—containing import and export values
for genuine trade in the region, and accessible by all
customs offices throughour the region. The values
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would be accessible by customs code heading, com-
modity description, manufacturer, quantity, country
of origin, or destination. Valuation data could be ob-
tained (wherever this is cost effective) from sources
including recently used invoices, catalogs, vendor
price lists and offers, questionnaires, and thied party
service providers such as preshipment inspection
companics.

A regional legislation database could be devel-
oped to provide derails on prohibirions and preferen-
tial rate regulations. Such a database would simplify
the management and validation of documents and
enable economic operators to benefit from cxonera-
tion or exemption on certain products. The database
could also provide for recording details of regula-
tions on restricted, exonerated, and exempred goods
on import and export,

Implementation strategy

The following actions are recommended for existing

OF CMCTRING CUstoms unions.

+ Prepare a document describing the customs
union's ICT strategic objectives (goals to be
achieved), to be approved by all member coun-
tries after discussion and review of the texe,

« Purin place a suitable goternance structure, sup-
ported at the highest political level. The structure
should cstablish clear agreements for the diseri-
bution of labor among participaring countrics—
including the creation of a central secretariat—
and for their provision of suitable human and
financial resources, both for the management of
the central secretariat and for the resulting work
program. The governance structure should also
establish a steering commitree to provide guid-
ance, make strategic decisions, and resolve issucs
escalated from the operational level.

»  Establish a seope document and 2 multiannual
strategic plan (including a timetable)—docu-
ments that together yield a clear implementation
styategy. The scope document should see imple-
mentation prioritics (top, middle, and lower),
leading to the establishment of several project
phases. The multiannual scrategic plan should
provide a clear overview of all major tasks, with
the timetable for their exceution.

» Based on the objectives, establish detailed wser
requirements for the system—a list to include

NORODEN MANAGEMENT MODERNIZATION

both functional (customs) and nonfuncrional
(mainly technical) requirements,

« Establish a coordinating body that will ensure
the full information of all parties concerned,
provide them with an opportunity to discuss is-
sues in establishing ICT systems, ensure that op-
erational decisions are proposed for decision—or
(if no decision can be reached) sent o the steer-
ing committee—and, finally, keep a risk register
and ensurc thar a security policy is established.
The coordinating body should drive progress
by making proposals and suggestions, without
threatening national competences.

« Esuablish a moniroring and reporting policy.
Monitoring will provide correct and objective
information. Reporting will ensure that national
and central authorities are duly informed. The
regular provision of appropriate information
will greatly help to secure resources for future
initiatives—as well as support for any remedial
actions.

o lris recommended to use a project management
toolin defininga program plan that cncompasses
the various ICT projects. Such a tool can help
erack progress and the use of resources—like a
GPS, it guides the customs union roward its goal
of functioning well,

»  Organize regular (annual) evaluarion exercises,
to learn from cxperience and to keep the spirit
of cooperation high, Such exercises should yield
operational improvements and create 3 mecha-
nism for continuous improvement.

A case study: creating the New
Computerised Transit System

Since the introduction of ICT in customs systems
across Europe, the creation of an electronic Euro-
pean transit system has been an ambition for the
EU. Initially this ambition was thwarred by process-
ing power limitations, by the high price of memory
capacity, and by limited bandwidth—burt also, and
perhaps most importantly, by the lack of any real
political will or determinacion to develop a pan-
European system,

Even as progress toward the development of a pan-
European system was being fruserated, the existing
common and Community transit systems—which
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were paper based—became more prone to fraud. In-
creasing numbers of mo s were not closed in
their allowed timeframes, mainly for the simple rea-
son that highly taxable goods had disappeared from
offictal records during transit. These cases were time
consuming and difficult to close, Often the fraud
could not be traced to its perpetrators, keaving the
principal (the person accepting responsibilicy for
the consignment) or the guarantor with little opeion
other than to pay the dutics and raxes ar seake.
Because rising fraud threatened the existing En-
ropean transit system, the European Parliament cre-
ared the Enquiry Committee to investigare. A key
findingof the commitree was that the existing paper
based system was no longer fic to supporr trade in
Europe, particularly given the increasing demands
of c e, The committee recommended
that the transit system be antomated—as soon as

possible.

Business objectives and challenges

The main objective in creating a new European tean-
sitsystem was to replace the paper based system with
a reliable, automated one that would enable customs
authorities to identify open movements online,
Under the paper based system most movements mook
several weeks to close, as postal services were used 1o
return papers from destination offices to departure
offices. In contrast, the new electronic system should
provide information immediarely, enabling inquirics
from the moment when the time period expired for
performing a transit.

Other objectives included covering all the terri-
tory covered by the paper based system; requiring the
trade to submit transit declarations electronically to
customs; and having the new system perform several
logical checks prior 1o validarion (to keep mistakes
o a minimum).

There were two major challenges. The first was
convincing the trade w switch from a paper based
system to an clectronic onc—bringing benefits for
the system (in quality and in reduced valnerability
to fraud and irregularitics), bur also for the erade
(mainly in reduced transaction costs, as there would
no longer be a need o fill out paper forms and bring
them to customs offices).

The second major challenge was coordinac-
ing all the countries involved and getting them to

cooperate. When the system was created 20 coun-
eries were involved, Now there are more than 30. The
suceess of the project depends on the will to succeed
among all countries involved—and on the existence
of 1 coordinaring authority able o orchestrate all
the actions needed for progress. For the NCTS the
European Commission agreed to assume the role of
coordinator and to host all international meetings
required for the project.

The European Union’s approach

to NCTS transformation

The NCTS project was the largest ever undertaken in
the EU customs and trade domain. It also mounted
amajor challenge to the starus quo, prompeing some
resistance and skepticism from the start, The parties
affected were concerned about the scale of changes
and about the long NCTS development cycle.

To manage these concerns, a gradual transforma-
tion approach was adopred. Initially the systems de-
velopment was scoped. In the first major work phase
only essential functionality was developed. In the
next phase automared guarantee management was
introduced, The third phase focused on introduc-
ing the automated enquiry procedure for nonclosed
movements.

The phased approach enabled a quick stare in the
first phase, restricting participation to limited num-
bers of countries and of traders—to test the NCTS
system'’s functionality and efficiency. Only after the
system had proved itself over several months, with-
out any major problems, were more countries able to
join. And only in the following phase were all coun-
tries obliged to participate. At that time it became
mandatory for the trade to use the new system, with
the old paper based system surviving only as a fall-
back option.

The solution blueprint adopted for the NCTS
The NCTS project was ambitious from the outses, as
the first major international scale antomation proj-
ect in the EU customs and rrade sector. The coun-
tries involved were not on a common platform, and
their progress towards automation varied.

To avoid major delays from debares and ne-
gotiations, it was decided that the NCTS would
be buile largely on the basis of the existing paper
based system. Existing business processes and legal
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frameworks would thus need only slight adjusement
to allow the replacement of paper by dectronic mes-
sages, The dara clements to be exchanged could be
simply taken from paper documents. The only mat-
rers requiring agreement would be message defini-
tion and format. When the system was conceived
there was no real alternative to the UN/EDIFACT
format—which was well documented in the inter-
national ficld—so agreement on it was quite rapid.

Driving the adoption of the NCTS

As the NCTS was being developed in parallel to

the existing paper based system, countries initially

could volunteer to take part as early adopters. The

Cazech Republic, Germany, lraly, Spain, the Nether-

lands, and Swirzerdand were the first countries to use

the NCTS in its firse phase. Where countrics opred
to join, traders too could learn and use the system
voluntarily,

The countries that volunteered in the first phase
of the NCTS cited several reasons for joining,
including:

+ A realization thar the paper based system was
in crisis, and thar urgene solutions were needed
to offset the growing financial risks linked 1o
highly taxable goods.

«  Abelicf that once the new system achieved criti-
cal mass, it would increase efficiency and so re-
duce costs for both agencics and private parrics.

The countries thar did not voluneeer initially cited:

« A desire to wair until the new system was
stabilized.

«  Worries about the extra cost and effort of acting
a5 TSt Cases.

+ Some skepticism sbour the implementation
timeframe—and gencral uncerrainty abour the
lony term prospects for project success.,

The companies and traders thar became carly
adopeers generally were large and medium size en-
rerprises. Smaller companics questioned the return
on the investment (joining costs). They needed more
proof thar the eventual benefits would justify up-
front costs, time, and cffores.

After an initial period of development and use,
the NCTS received a positive cvaluation and was
opened up to all countries using the common and
Community transit systems, This second develop-
ment phasc emphasized achicving interconnectivity

ROADEN MANACEMENT MODEANIZATION

among all user countries, Traders still had the option
of migrating to NCTS and using the paper based sys-
tem as a backup.

In the third phase the whole NCTS system be-
came mandatory, not anly for national agencies, but
abso for traders. Every transit declaration now had
to be electronic. Also, the international guarantee
management system was introduced, ensuring that
NCTS movements validated at any point in the cus-
roms territory of participating countrics are covered
with an international guarantee valid throughous
the whole territory.

Whenever an evolution from one phase to the
next involved changes in the international part of
the system, the cvolution was covered by extensive
conformance testing. This meant that che customs
agency concerned had to evaluace its national appli-
cation against an automated test tool and success:

fully execure 2 number of business scenarios,

Transformation cutcomes

With the NCTS developing over several carefully
planned transformation outcomes have been
gradual. The volume of transactions has steadily
grown over the years, as countries have joined the
NCTS and as it has replaced the previous paper
based system,

Using the NCTS roday are 27 EU member stares
plus Switzerland, Norway and Iceland. In addition, 2
growing number of countries in East and Southease
Europe have official observer starus while preparing
national NCTS applications, with a view of joining
in upcoming years. In 2008 the system was used for
about 20 million transit movements throughout Eu-

rope (figure 15.2).
The NCTS now enables European customs ser-
vices to start an enquiry procedure at any m

For seasitive (high duty) consignments, agencies no
longer need to wait weeks for a paper copy to return
before starring an enquiry. In practice the enquiry is
started as soon as the validity period for the NCTS
movement ends. This period can be set in the system,
raking the distance of the movement and other cir-
CUMSLANCEs inLo account,

No real cost-benehit analysis of the NCTS has
been done. Hawever, questions asked of the trade
community have yiclded the estimate thar, for
cach transit movement, the NCTS has obeained a
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productivity gain of about 30 minutes, With labor
costs gross billed at €30 an hour, the 8,800,000
movements in 2008 would chen achieve annual cost
savings of £132,000,000. Although labor may cost
less for customs brokers in some areas, the cost sav-
ings remain impressive—suggesting thar the NCTS
investment repays itself annually several times over,

Lessons learnaed from the NCTS projoct

Theee critical success factoes have enabled the devel-

opment of NCTS to its present state:

« Strong political will and support.

» Amandated coordinating body providing direc-
tion, momentum, and the required Bow of infor-
mation to all parties involved—to communicate
progress, and to ensure the correct implementa-
tion of commonly agreed rules (since the system
can only function well when all parties have de-
livered whar is required in their domains),

«  Quick agreement on systems architecrure—par-
ticularly on which aspects are to be centralized
and which decentralized.

There is general acknowledgment between the

European Commission and its member states thar

the NCTS project was set up and organized suc-
cessfully, The main changes. if the work were re-
done, would be technological: choice of systems
architecture, more ase of XML (rather than UN/
EDIFACT). better tools to manage central system
reference dara and statistical information.

The NCTS project has succeeded so far, lts
major achievement has been making it possible
to follow up on nonclosed movements, halting
the frandulent use of the previous system—a use
that undermined that system’s financial stability.
The NCTS has also broughe financial benefits to
both public and private users by increasing their
productivity.

Notes

1. "European Parliament resolution of
19 June 2008 on the fortieth anni-
veesary of the Customs Union,” P6_
TA(2008)0305, European Parliament,
heep:/fwww.curoparl.curopa.cu/sides/
getDocdo?pubRef=-//EP// TEXT+TA+P6
TA-2008-03054 04 DOCHXMLAVO/fen.

RORDER MANAGEMENT MODERNIZATION

139

261

USIUN W00 ] B O ADNIE PEED ® NUSION BRTTNG j0 IA]

10000 E 1 ADOISUGISS SUOrIIMUILCT DUl L0 R0



2)

LeChnsiagy In uppors

ton and
of custome wrinme: @ oain study of the furcesen Unien

o

2. Implementing powers are conferred on the

European Commission, which is assisted by
a Customs Code Committee. Both the reg-
ulation establishing the Community Cus-
toms Code—Council Regulation (EEC)
No 2913/92—and the code’s implement-
ing provisions can be accessed through the
Web page “Taxation and Customs Union:
Customs Legislation,” European Commis-
son, http://ec.ouropa.cu/taxation_g /
common/legislation/legislation/customs/
index_en. htm.

. 'The subsidiarity principle is defined in ar-

ticle 5 of the treary that established the Eu-
ropean Ec ic C ity in 1957. Sec
“Europa: summaries of EU legislation—
Treaty establishing the European Eco-
nomic Community, EEC Treary—original
text (non-consolidated version),” European
Union, heep://europa.cu/legislation_sum-
maries/institutional _affairs/creacies/
treatics_cec_enhtm.

. “Regulation (EC) No 450/2008 of the Eu-

ropean Parliamens and of the Council of
23 April 2008 laying down the Commu-
nity Customs Code (Modernized Customs
Code).” European Union, heepz//eur-lex.
curopa.eu/LexUriServ/LexUriServ.dozuri=
OJ:L:2008:145:0001:0:EN:HTML.

. "Decision No 624/2007/EC of the Euro-

pean Parliament and of the Council of 23
May 2007 establishing an action program
for customs in the Community {(Customs
2013)," European Union, hetp:/feur-lex.
curopa.cu/LexUniServ/LexUriServ.dotu
ri=0):L:2007:154:0025:0:EN:HTML.
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. “Regulation (EC) No 648/2005 of the Eu-

ropean Pariament and of the Council of
13 April 2005 amending Council Regulation
(EEC) No 2913/92 cstablishing the Com-
munity Customs Code,” European Union,
heep://ear-lex.curopa.cu/LexUriServ/
LexUriServ.do?uri=0]:L:2005:117:0013:
OLEN:HTML,

“Decision No 70/2008/EC of the European
Parliament and of the Council of 15 January
2008 on a paperless environment for customs
and trade,” European Union, http://cur-lex.
curopa.cu/LexUriServ/LexUriSeev.doturi=
OJ:L:2008:023:0021:0L:EN:-HTML.

See note 4.

The Information Technology Infrastruc-
ture Library, known as TTIL. Sec *Wel-
come to the Official ITIL Website,” United
Kingdom Office of Government Commerce
(OGC), hurp:/fwww.itil-officialsite.com/
hame/home,asp.

Business Process Exccution Language
(BPEL), short for Web Services Business
Process Execution Language (WS-BPEL) is
an OASIS standard execurable language for
specifving interactions with Web Services.
‘The notation is known as BPMN. See *Ob-
ject Management Group/ Business Pro-
cess Management Initiative,” OMG, www.
bpmn.org.

Eleceronic darabases accessible through the
European Commission's Web sire are listed
at “Taxation and Customs Union: Electronic
Databases,” European Commission, heep://
ec.curopa.cu/taxation_customs/common/
darabases/index_en.htm.




Sanitary and phytosanitary
measures and border management

Kees van der Meer and Laura Ignacio

In addition to customs processing, all agriculrural food and forestry

products face sanitary and phytosanitary (SPS) measures as part of the

border release process. Since these products are imporrant to many de-
veloping countries—and shipments are relatively small—much of their

trade faces SPS procedures.

This chaprer starts with a discussion of
the nature of SPS management and the
ole of the World Trade Organization
(WTO) Agreement on the Application
of Sanitary and Phyrosanitary Measures
(SPS Agreement), followed by a discus-
ston of characteristics of agricultural
product markees and SPS agencies. The
segmentation of the food marker poses
special challenges for safery manage-
ment and trade promotion.

The chapter discusses the general
pattern of limited cooperation berween
SPS scrvices and customs. The perfor-
mance of SPS border management can
be improved by promoting cooperation
with other border agencies. the privaee
sector, and sister organizations in other
trading countrics. Involving SPS agen-
cics in cooperative border management
can benefit governments and the private
sector. Unfortunately this cooperartive
aspect of SPS has received litthe atten-
tion from international agencics.

The SPS clearance process differs
from the customs clearance process: a
major aim of SPS services is export pro-
motion (market access), and work vol-
ume away from the border may be much
larger than at the border. In developing
countrics, SPS agencies face great chal-
lenges in performing their roles in ways
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that comply with international princi-
ples, adequately protect health, and pro-
mote market access.

SPS controls and their
management

Governments have long been concerned
abour the potential foe economic damage
cansed by the introduction and spread of
plant pests and animal discases, since
individuals can do litele againse such
hazards. Government measures can
include trade bans, movement controls,
quarantine, disinfection, and destruction
of infecred produces and animals. Pests
and diseases can spread casily over bor-
ders, so control measures are an area of
cooperation among conntrics. The focal
points of such cooperation are the Office
Internacional des Epizooties (OIE,
called in English the World Organiza-
tion of Animal Health) and the Inter-
national Plant Protection Convention.!

Governments set rules against un-
safe food, as individual consumers have
only a limited ability to verify them-
selves the safery of what they cat. The
Codex Alimentarios Commission is
the international framework for food
safery, operated by the Food and Ag-
riculture Organization of the Unired
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Nations (FAQ) and the World Health Organiza-
ton.? Two bodies coop in standard setcing for
animal food product safety: OIE leads on zoonotic
threats in food (threats pertaining to discases that
can be spread from animals to humans), the Codex
Alimentarius Commission on hygiene and other as-
pects. Since food chains may also be contaminated
by unsafe agricultural inputs and the unsafe use of
inputs, governments also control the quality and
safety of pesticides, veterinary drugs, animal feed,
and ferrilizers in import, trade, marketing, and use.

WTOprinciples for SPS control, While there are clear
justifications for importing countries contralling the
safety of imported plants and animals and the prod-
ucts thereof, countrics may be tempteed to use SPS
measures as disguised protecrionist measures, There-
fore, the use of SPS measures has been broughe under
the discipline of the WTO trading segime. Members
of the WTO must sign its SPS Agreement (WTO
1994a) as well as its Technical Barriers to Trade

(TBT) Agreement (WTO 1994b), The agreements

stipulare that an importing country has the righe to

refuse market entry and control impores— provided
that it justifics such measures under the principles of
the agreements, including:

«  Transparency. Infor on SPS i
casily accessible. There are set procedures tar no-
tification in cases of new or amended measures.

»  Nendiscrimination. Measures are equally ap-
plicd to importers as well as domestic producers.
Similarly, all erading partnces are subjecr to the
same requirements,

+ Proportionality. Interventions are proportional
to the health risks to be controlled.

« Equivalence. There is mutual recognition among
trading parmers of different measures that

achieve the same level of protection.
o Science based res. M to ct authority” sh

In addition, countrics are cncouraged o har
monize their policies with inteenational SPS stan-
dards and measures—such as those espoused by the
Codex Alimentarius Commission on food safety,
the International Plant Protection Convention on
plant healeh, and OIE on animal health—bue are al-
lowed o apply stricter requirements as longas the re-
quirements are based on scientific justifications that
include an assessment of risks. Countries may also
apply fewer and less stringent standards or opt not
to apply international SPS standards and measures,
provided that this does not affect the righes of other
countries under multilateral erade rules.

Capacities needed, Implementing these principles
is complex and demands many capacities in which
developing countries generally arce lacking, Coun-
tries first need an extensive legal and regulatory
framework for food safery and plant and animal
healeh, with transparency, the rule of law, and the
capacity to implement measures. In substance, a
country must be able to:

« Moniror its starus on plant pests, animal dis-
cascs, and food safery.

+  Operate testing and diagnostic laboeatories.

« Cerrify the safery of plants, animals, and
products,

+ Carryourinspections at borders and behind them,

» Conduct risk analysis and risk management.

« Reporr any planr and animal pests and discases
and any food hazards to rrading partners and in-
ternational organizations.

« Participate in bilateral and international nego-
tiations on market access and trade agreements.
A minimum requirement for international rec-

ognition of these services is the use of international

standands. Some of che services may be delegared 1o

nongovernment entities, bur the government com-

Id provide proper supervision.

L

plant, animal, and human health are based on
scientific principles and sufficient scientific evi-
dence. Generally this requires the assessment of
risks involved and the definition of an acceptable
level of risk.

+  Regionalization. Recognition of the possibility
that disease or pest affected countries may have
arcas or regions that are disease or pest free, and
allowing exports from such arcas or regions.

BORDER MANAGEMENT MODERNIZATION

Developing countries’ limited capacities mean
that such countries face difficult choices about pri-
orities in carrying out SPS control measures—spe-
cifically, in three arcas:

« Purting in place import requirements that pro-
tect sufhiciently against health hazards and com-
ply with WTO principles,

+ Complying with demands from neighboring
countrics and impaorting countrics thar hazards
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be prevented from spilling over to their territo-
rics, and providing information about any pest
and disease situations.

+ Putzingin place nondiscriminatory measures for
the domestic markee, in synergy with the export
and import controls.

Market access. Exporting countries confront a range of
requiremenss imposed by importing countries, Market
access requests are decided on the basis of risk assess-
mene procedures, for which the Codex Alimentarius
Commission, the International Plant Protection Con-
vention, and OIE—among others—have provided
standards. Requirements include product and pmcm
standards and may also address producers and g

tion facilitics, production methods, storage and trans-
port facilities, disinfection treasment, required certifi-
cates, and capacitics of comperent authoritics.

Importing countrics commonly require cer-
rificates affirming product health and safery. They
include veterinary health certificates for nearly
all animals, animal products, and animal produc-
tion inputs; phytosanitary certificates for neardy all
plants, plant products, and plant production inputs;
and, in many cases, food safety certificates for fresh
and processed food.

First time exports of most agricultural and food
products to a counery usually must be approved. Ex-
porting countrics usually are required to provide data
on their pest and discase situations based on inter
national standards (especially International Plant
Protection Convention and OIE standards). Not
providing such information may result in product
bans based on the precautionary principle.* Import-
ingcountries, however, may not ban imports of goods
from countries with pests and diseases that are also
widespread in the importing countries’ own territo-
ries and for which the importing countries have no
control programs. International standards allow for
establishing pest free or disease free zones thar, in
principle, can divide a country into different zones
for export and import requirements. However, estab-
lishing such zones demands muoch capacity, and gee-
ting them recognized by trading partners is difficule.

For animal products (including fishery prod-
ucts), many countries require preapprovals for im-

ports, preapprovals that are given only if hygienic and
structural conditions in the food processing plants

are acceprable. Such preapprovals may also depend
on the ability of competent autherirics to control the
safety of exported products. Inspection teams from
the importing country may visit the exporting coun-
try to verify—before marker access is granted—that
production, processing, and transport facilities, and
the capacities of the competent authority, comply
with importing country standards.®

Agriculeural inputs—such as seed. feed, pesticides,
and veterinary drugs—present high risks, Sced, other
propagation marerials, and live animals can carey new
pests and diseases into a country, Importation there-
fore usually requires formal quarantine or post entry
quarantine measures, and trade from countries with
certain pests and diseases may be torbidden, Feed may
contain pathogens (the pathogen responsible for bo-
vine spongiform encephalopathy, or mad cow disease,
is a notorious cxample) and may be tainted wich dan-
gerous pollutants and toxins. Once these undesirable
contaminants enter the food chain they cannot be re-
moned. resulting in food products thar are dangerous
o consumers and possibly leading to export bans—so
foed warranes intensive controls. The same applies to
forbidden pesticides and vererinary drugy, or forbid-
den formulations of these substances.

For animal and plant health issues, the capacity
of public agencies and the relations between govern-
menes are crucial to gaining and maintaining marker
access, Private capacities play a less important role
in marker access for these issues—cxcept for enter-
prises thar deal with breeding stock or with sced and
planting material.® In contrast, for food safety, once
market access has been obtained, n.-spunubdky lies
mainly in the private sector J non-
compliance by an exporter triggers publlc interven-
tion in the importing country,”

Most countrics waive the risk assessment re-
quirement for produces that have long been im-
ported without problems. Bur if noncompliance
with impoer standards is frequent, if there isa case of
a food hazard, ifa plant or animal discase breaks oot
in the country of origin, or if quarantined pests and
discases are detected, then trade may be suspended
until 3 risk assessment ix conducted and special mea-
surcs are agreed. Examples of suspensions include:

« The European Commission's ban on seafood
products from China, Thailand, and Victnam
when forbidden antibiotics were detected.

BONDEM MANACEMENT MODERNIZATION 2865
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« Japan'sban of spinach from China when residues
of forbidden pesticides were detected.

« The ban in many countries of bovine and poul-
try produces from countries where bovine
spongiform encephalopathy and avian lu were
detected.

« Bans of milk products from China during the
melamine crisis,

« The banning by the United Stares of raspberry
imports from Guatemala after cyclospora con-
tamination was found.

Requirements for food and agricultural products
usually identify three impore categories: prohibited
arricles, restricted articles, and nonprohibited ar-
ticles. Prohibited articles are banned from import,
excepe pechaps with special permits for research pur-
poses. Restricted artickes can only be imported if spe-
cial requirements {permits, certificates, disinfection)
are met. Nonprohibited articles generally can be im-
ported with no requirements, or with simple routine
ones (such as phytosanitary certificates),

Market differentiation

Developing countries can be characeerized accord-
ing to a three tier market structure for food prod-
ucts, with different food safery management issues
in each tier (Van der Meer and Ignacio 2007).

Ticr 1 is the demanding export market segment,
mainly selling in Organisation for Economic Co-
operation and Development (OECD) countries.
Demand for safety assurances, including traceabil-
ity, is high in this market segment. Buyers exclude
noncompliant suppliers. Supply chain conerols are
mainly catried out by private companies. Generally
the buyer pays a price premium for compliance and
traceability. In this segment goveenments play a fa-
cilitating and supervising role.

Tier 2 is the emerging domestic modern market
segment, consisting mainly of supermarkets, tourist
restauranty, and international fast food chains. In

analysis and critical control points (HACCP). The
government can also conerol the safery and qualicy of
agrochemicals and feed, and it can work to prevent
environmental hazards, This segment is growing in
all developing countries, driven by urbanization and
growing modern food retail chains, but it still repre-
sents 3 small share of food sales,

Tier 3 is the traditional food market segment. It
is operated by mainly small informal players without
supply chain coordination, and it remains dominant
(by trade volume) in all developing countries. Gen-
crally there is no price incentive for safery assurance
systems that promote good agriculeure, hygiene,
and manufacturing practices, or for systems based
on HACCP. The main role for government in this
segment is to prevent supply chains from becoming
tainted by pachogens, banned pesticides and veteri-
nary drugs, and other dangerous chemicals, and 1o
ensure that no unsafc or substandand food enters the
marker. Given the weakness of public capacity, the
camplexity of these markets, and the large number
of small enterprises involved, most governments can
cffectively control only a limited number of hazards,

Marker segmentation has implications for border
management. Goods in tier | require few checks by
the public sector, since private enterprises manage
controls throughout the supply chain. Tier 2 compa-
nics will conduct some controls, though less compre-
hensively, Tier 3—including bulk shipments without
known producess and ultimare buyess—poses the
most risks and requires the most control. Still, not
all ther 3 shipments are the same. Often there ks much
small, local, and informal agriculrural and food trade,
especially along land borders in developing countries,
Such trade is especially difficult to control—and usu-
ally docs not require intensive controls, because food
production and consumption practices are gencrally
the same on both sides of the border. Although some
controls are needed to prevent the smuggling of un-
safe foods—and ro respond in the cvent of food safery
incid burd checks on small traders at

nc

this segment marker demand for safery €5
is still weak—the main faceor in competition and
in marker access is still produce price. Private en-
terprises strugple to recover the cost of supply chain
coordination. Here the government can help by
supporting good hygiene practice, good agriculture
practice, good manufacturing practice, and safecy
and quality management systems based on hazard

BOKDER MANACEMENT MODERNIZATION

international border crossings only create incentives
for illegal trade. Even less necessary for informal local
trade are phytosanitary and veterinary controls, since
pests and discases are often the same on both sides of
the border. Such s are neceded only during out-
breaks of contagious animal diseases, such as avian fiu
ot foot and mouth disease.
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As the distance from a product’s origin o its des-
tination increases, SPS risks also increase (since pest
and discase situations are more likely to differin two
places the greater their physical separation). In ad-
dition, such risks are higher wherever eraceabilivy is
lacking and producers and traders arc anonymous—
not unusual conditions in developing countries.

Accordingly, the formal trade segment requires
an adequate SPS control system, and government
trade promotion programs are targered ar this part
of trade—the pare for which the cost of border dlear-
ance is an important factor in competitivencss.

SPS control clearance

Border processing by SPS agencies ix preferably
guided by recommendations of the standard setxing
bodies—the Codex Alimentarius Commission, the
International Plant Protection Convention, and
OIE (annex 16A).

Border post SPS clearance is only part of the toeal
SPS clearance process. The process starts with an ap-
plication for imporr licenses and permits. For many
products, sanitary or phytosanitary certificates are
needed from the origin country, Obeaining the re-
quired permits, licenses, and certificates can be time
consuming (fling applications in advance, waiting foe
approvals) and costly (fees and unothcial payments).

At the border, quarantine officers check required
papers, collect statistical and other information, and
check whether goods conform to the papess. The of-
ficers do partial or full physical inspections, take
samples, and perform simple teses or send samples
to a laboratory. Finally they decide on destruction,*
quarantine, or trearment—and on release or rejec-
tion. Animals may be quarantined in the exit coun-
try under that country's competent authority, Fresh
products and live animals usually need to be checked
and released at the border post. Other quarantined
goods may be sent to bonded private or government
warchouses, where inspections can be carried out
and from which the goods are released after all diag-
nostic and other requirements are met.

Controls should depend on the risks associated
with goods. Even if no formal risk management is
in place, controls will differ by goods, shippers, and
perhaps informal payments, Import permits and
health certificates need not resule in faster clearance
at the border,

Many SPS agencics perform their role in sequence
with customs.” In some countries—such as the Peo-
ple’s Republic of China—customs decides which
goods need SPS clearance. After a customs declara-
tion is filed, the applicant may be directed 1o the SPS
agencies for further chearance before returning to cus-
toms. In contrast, in Cambodia a general inspection
agency—Camcontrol—has, among its other durics,
that of checking at the border for product identicy
and food safety in all incoming shipmenss. Thar re-
sules in more duplication of dara and paperwork chan
is found in the People’s Republic of China.

Renrseeking. Rentsecking can affect SPS agencies in
maty ways. Public funding for inspection services
and laboeatories is often very low, and the focus is
on regulatory inspections rather than food safety
risks. Unofhicial policies encourage agencies to con-
duct more inspections and laboratory tests than are
needed. Inspections are biased toward sclecting for-
mul enterprises, from which a fee can be collected—
not toward selecting high risk producers. Some
countries require health certificates for all exports
(even if the importing countries do not require such
certificates) and collect samples to test food safety.
Somec countries also test impores extensively. Finally,
even if these problems are absent and administrative
processing is efficient, inspectors may prefer to deal
with goods owners or their agents in person to allow
for the collection of informal payments. Insum, exist-
ing incentives in many countrics tend to drive inspec-
tors away from risk based inspection and coward
practices that increase transaction costs—both con-
teary to the SPS and TBT principles of the WTO.

Market access role. The capacities of SPS agencies
play an important role in gaining and maintaining
market access. Increasingly, to gain marker access,
countries must be able to provide basic data on their
plant pest, animal disease, and—less frequently—
food safety situations. Some developing countries
spend more time and effort assuring market access
and complying with importing countries’ require-
ments than on import control.

Transt, Customs transit systems are subject to
SPS controls, provided there is a reason to believe
that allowing the transit shipment presents a risk.

R MANA T ZATION
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For processed food there is generally no ground for
assuming a risk. But the situation differs if plants,
plant materials, animals, and animal products are
involved {sce annex 16A). If any pests are present in
transited goods and could enter the country, ship-
ments are subject o normal phytosanitary controls,
Traders can avoid these controls by using sealed
trucks or containers, provided the seals are not bro-
ken (for transloading or otherwise). A more strin-
gent regime applies to animal discases: any suspicion
thar diseased animals are presene, even in a sealed
truck or container, can block entry.

Cormon wesknesses in SPS contral procedures, SPS
control measures in most developing countries are
far from satisfactory." They do not adequately pro-
rect against trade related health hazards, do not suf-
fickenely ensure marker access, and are roo costly for
traders. Health protection weaknesses often include:
« The inability to identify (diagnose) health haz-
ards as a result of weak staff qualifications ar
both inspectorates and border posts, insufficient
diagnostic and testing capaciries to verify animal
health and product safery, and an insufficient op-
erating budger.

« Lackof systematic data gachering and an absence
of risk profiles,

« Little guidance for inspectors about priority
health hazards,

« The absence of inspection manuals,

« A bias in interventions toward revenue genera-
tion from fees and informal payments.

Market access weaknesses often indude:

« Inadeguate data collecting and processing, lead-
ing to an inability to provide needed informa-
tion to trading partners for obtaining market
access.

« Inadequate expertise to challenge adverse deci-
sions by importing countrics.

o The sgnition of a ¢ ¥'s comp
authority by its trading partners—because of
weaknesses in its institutional framework, in its
control capacitics, or in its technical expertise.

Costs of doing business often include:

»  Separate declararions for SPS conerol and customs.

« Duplication of tasks and data gathering ar the
border by customs, guarantine agencies, and bor-
der police (immigration).

VOADER MANAGEMENT MODERNIZATION

+ Poor coordination of border processes and time
consuming sequential processes.

« Inadequate information technology, making
clectronic lodging impossible.

«  Inefficient and redundant burcaveraric procedures,

« Higher inspection rates than necessary because
of poor risk management.

« Unnccessary duplicative administrative require-
ments for private and public safety (quality) as-
surance schemes and transport documentation.

«  Rentsecking and corruprion.

« Unneccessary testing, inspection, and disinfesta-
THON CTCALMENT COsts.

Prioritics in developing countrics. Most developing
countries seem to give the highest priocity to pro-
moting markes access by meeting importing coun-
tries’ requirements. Health protection also receives
atrention, yet health controls are often ineffective
and driven partly by rentsecking (fees and infor-
mal payments). Developing countries generally give
much less attention to the cost of doing business,
ar least ar the agencics responsible for conducting
controls. The incentive structure for developing
country quarantine agencies, for cxample, often
prompts many inspections, rests, certifications, and
permits—with little emphasis on risk management
and reducing inspection rates. International support
from donors and international organizations (such
as FAO and OIE) usually targets SPS control capaci-
ties for improving market access and health protec-
tion, while it gives less attention to the transaction
costs borne by the private sector,

Performance measurement. Measuring the perfor-
mance of SPS agencies is very difficult. No perfor-
mance indicators exist, Virtually no effores are made
to assess performance, other than through specialises’
subjective judgments, Time release studies (chap-
ter 11) could capture some of the time spent on SPS
controls at the border—bur such dara are not used in
SPS services. One reason for not using time release
study data is the preoccupation with marker access
and health protection. Another may be that the cost
of SPS procedures is generally higher away from the
border than at the border. Morcover, the individual
contribution of each SPS secvice (plant healeh, ani-
mal health, and food safety) in time release studics
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may be too small to be measured precisely, so the
resules may be less useful foe reforming policy.

Institutional issues for coordinated

border management

In a coordinared border management approach it is
necessary to address the reladons among SPS agen-
cies, other border agencies, and private stakcholders.

SPS agencies and customs agencies. It may be cost
effective for customs agencies to petform certain
general tasks for SPS agencies—tasks such as check-
ing conformity berween goods and documents,
deciding whether goods should be checked by quar-
antine officers on referral, and checking expiration
dates on food labels, Indeed, some countries for-
mally delegate these powers to customs.

Yer SPS agencies generally see such cooperation
with customs as 3 mixed blessing, if not as a direct
threat. Regulardy heard from SPS agencics are the
complaints that customs is interested only in taxa-
tion, not in health protection; that costoms officials
have no expertise in SPS issucs; and that delegaring
SPS tasks to customs results (allegedly) in the release
of goods that need SPS checking,

Accordingly, SPS agencics frequently expend
much political encegy protecting their existing man-
dates and administrative competence, (It is also fair
to say thar many customs agencies are not cager 1o
take on additional tasks.) Similar arguments arose
in rurf struggles between customs and immigration
authorities. But the successful delegation models
used for many years by customs and immigration
in Australia—and more recently in the United
Stares—suggest thar customs can perform routine
tasks, such as immigration processing, without low-
ering standards.

With cffective information rechnology, and
with a dataset based on harmonized system codes, ic
should be possible for customs to ensure that goods
subject to SPS inspection are sent to the proper
quarantine officials, However, the experience of one
middle income country with extensive international
trade shows that, despite many years of talks, cus-
toms and SPS agencies have not been able to agree
on information sharing procedures for control and
risk management. Thar is why many SP$ agencics
still collect their own information—failing ro make

progress in e-commerce and to establish a national
single window (chaprer 8).

To be sure, more product and process informa-
tion may be required for SPS control than for cus-
toms control, For SPS there may be more produce de-
tails, as well as scasonality information, so a shared
database using harmonized system codes might re-
quire additions beyond those codes. The problem is
not insurmoantable with effectively deployed infor-
mation technology, developed in cooperation with
all users. Ar present SPS agencies rypically are be-
hind in their adoption of such technology.

The typical SPS agency is also behind in using
risk management techniques effectively. One reason
why cooperation between customs and SPS agen-
cies may be difficule is that risk assessment gener-
ally seems more complex for SPS than for customs.
Causes of complexity include:

» The range of products, hazards, and ecological
conditions related to SPS,

» The cost of collecting data on health hazards.

« The varying SPS control requirements imposed
by importing and exporting countrics.

Because of this technical complexity and the gap
in capacities, involving SPS agencies acrively in col-
laborative border management will require prolonged
capacity building 25 3 precondition. At present there
is apparently litele understanding of the differences
between customs agencies and SPS agencies in risk
parameters, risk assessment, and risk management,
This lack of understanding can lead to the mistaken
belicf that the goal is to establish a single integrated
risk management system for both agencies. In fact,
the most that is possible is some coordination in sc-
lecting shipments for physical inspections.

What is needed is not one risk management
system bur, instead, one comprehensive risk man-
agement framework. Such a framework should use
proven disciplines to meet the risks faced by both
customs and SPS agencies.

Coordination among SPS agencies. Overlapping
jurisdictions and rivalry among SPS agencies are
common—especially berween agencies in agricul-
ture ministries and public health ministries. Over-
lapping responsibilitics may be functional (animal
product safery and human health), or they may arise
from agency respansibilities for different parts of the
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overall supply chain (agricaltural inputs, produc-
tion, primary processing, transport, and wholesale
and retail markers). Some countries have tried to
solve coordination problems by merging che various
services into a single agency.

After recent changes, the United States has only
onc border inspection agency (the Department of
Homeland Security). China has one organization
responsible for inspection and market access policies
{the General Administration of Quality Supervi-
sion, Inspection and Quarantine), And other coun-
tries have only a single agency for food safety."! No
solution is perfect—a single agency may struggle o
acquire the necessary competence in policymaking,
data collection, standard setting, risk management,
and control over domestic production and markers.

Having a single quarancine agency on the border
gives some advantages in efficiency and in cooperation
with customy and other border agencies, But these ad-
vantages may be reduced by additional coordination
issucs and by strife among SPS agencics behind the
border. The callaborative border management model,
discussed in chaprer 2, offers some hope of overcom-
ing such obstacles withour a disruptive process of or-
ganizational amalgamation {see also chapeer 12),

SPS agencies and the private sector, A particular chal-
lenge in modernizing border dearance for agricul-
tural and food products—espeeially in rier 1, bur
increasingly in tier 2—is the extensive use of privace
sector certification and traceability of goods through
the supply chain. Such certification and traceabiliry
q much administrative work. so it would be
best for the private sector if the required informa-
tion were integrated in formars that could also be
used for SPS, customs, and other agencies. The same
information could then be used for other private
sector administrative requirements—for example,
in transport and logistics service providers and in
financial institutions, Several countries are making
efforts to develop such public-private data models to
increase competitiveness and promote trade.

The international framework and
support for modernization

Customs modernization is strategically important
for SPS agencies. As discussed in chapter 11, many

SONDER MANAGEMENT MDOERNIZATION

international organizations {such as the World Cus-
toms Organization) have produced strategy and
guidance documents for customs modernization. In
addition, some donor agencies have helped to mod-
crnize customs in regional cooperation and cco-
nomic integration projects.

Within 8PS agencies, however, there is lirtde
awareness of these international efforts at customs
modernization. Nor is there any similar interna-
tional drive to modernize SPS agencics. Although
the United Nations Centre for Trade Facilitation
and Electronic Business has recommendations for
national single windows that cover all agencies with
border functions, no international organization
seems to pursue interagency border cooperation. The
World Customs Organization deals only with cus-
roms agencies and has no projects with ocher border
agencies (though its good practice recommendations
call for cooperation among such agencics).

The international framework for SPS comprises
the Codex Alimentarius Commission, the Interna-
tional Plant Pratection Convention, and OIE. This
framework differs from the international customs
framework, despite some similaritics. The most im-
portant role of the international SPS framework is
to sce standards, as mandated by the WTO in irs
SPS Agrcement. That mandate has led to cfforts
at increasing the number of international science
based srandards. The constiruencies of the three
standard setting organizations within member
states—food safety suthorities for the Codex Ali-
mentarius Commission, national plant protection
organizations for the International Plant Protec-
tion Convention, and veterinary organizations for
OIE—are all mainly technical in cheir expertise
and mandare,

While OIE is 3 membership organization simi-
far to the World Customs Organization, the Codex
Alimentarius Commission is formally a cooperative
arrangement between the World Health Organiza-
tion and the FAO, located in the FAO. The Inter-
national Plant Protection Convention is a conven-
tion deposited with and facilitated by the FAO, All
three have limited resources. Work on good practices
and training for food safecy, plant health, and ani-
mal health depends mainly on the FAO and donor
funding and, to a lesser extent, on the World Health
Organization and OIE.
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At international organizations, work on good
practices for SPS system development focuses
mainly on international standards and on compli-
ance with the SPS principles of the WTO, seceor
by sector (for food safery, for plant healeh, and for
animal healeh). Bath the FAO and OIE have noted
the importance of coordination between SPS agen-
cies and customs, But no work on good practice
has resulted, and the nod to coordination has not
been reflected in the border management modern-
ization agenda. Although the SPS principles of the
WTQ require that measures be science based and
proportional to the risks they address, these prin-
ciples do not explicitly formulate a goal of promot-
ing trade by reducing transaction costs as much as
possible. Generally the work that is being done on
good practices for SPS control does not contribute
much toward coordinated border management in
goods clearance. There is no comprehensive body of
recommendations on how to harmonize the work
of SPS agencics with thar of customs—whether in
product codes, in information technology and data-
base systems, in electronic commerce, or in national
single windows,

Individual OECD countries are leading in the
development of new systems. New Zealand has de-
veloped E-cert, allowing information exchange on
SPS cerrification through web based XML data files
that can be used in preclearance.”? And the Neth-
erlands, adapting E-cere principles, has developed
CLIENT for preparing and issuing all cerrificares
and planning any related inspections. As an ecom-
merce syseem through which exporters can do all ap-
plications and lodging online, CLIENT could con-
siderably reduce steps and requirements.

Exporters of some goods destined to the Nether-
lands, and competent authorities in exporting coun-
tries, can use the CLIENT system."* Yet most devel-
oping countrics will be far from able to adopt such
systems until they receive extensive support. No in-
rernational agencies are actively supporting this kind
of border modernization improvement.

Conclusions and recommendations
Customs and SPS agencies differ in many ways.

Much smaller than customs, SPS agencies are behind
in modemnization, particularly for information

rechnology and risk management. Costs related to
SPS control generally are higher behind the border
than ar the border. And SPS agencies—unlike cus-
toms—have important roles in gaining and main-
uining market access by providing information
to importing countrics and meeting their require-
ments. Although no broad asscssments are available,
it is fair o say that in several developing countries
more resources seem to go into this role than into
controlling imports.

There are no system performance measurement

tools for SPS agencies (such as time release studics
for customs). Rentsecking often biases the develop-
ment and implementation of SPS systems, jeopar-
dizing compliance with the SPS principles of the
WTO.
In most developing countries customs and SPS
agencies cooperate very litele, Duties are separately
performed and guided by agency mandares. Fre-
quently the relationship is adversarial. Although
the World Customs Organization and other inter-
national organizations have established recommen-
dations for a coordinared customs approach, until
recently they have had virtually no capacity building
projects for achieving cooperarion berween customs
and SPS agencies.

The work of international organizations—the
FAQ and, to a lesser extent, the World Health Or-
ganization and OlE—on good practice for SPS sys-
tems development is based on the principles and
recommendations of the WTO's framework foe SPS
and for TBT. While emphasizing cooperation with
customs, the framework has no recommendations
for achieving it,

There is little available empirical information on
practical issucs affecting coordination berween SPS
and customs agencics in using product code systems,
or in mandating and delegacing SPS control tasks wo
customs. Work is needed to bring a cooperative bor-
der management perspective to good practice recom-
mendations for SPS systems development and imple-
mentation. Special attention should be given to:

« Reducing SPS control transacrion costs.

« Exploring ways ro reduce the duplication of SPS
control tasks—through the delegation of ad-
ministrative tasks and simple SPS cantrol tasks
to customs—and using the results to create good
practice recommendations.

BONDEN MANAGEMENT MODERNIZAYTION
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Harmonizing product codes for customs and
SPS control. to enable information exchange
and—where appropriate—the delegation of
tasks,

Improving the exchange of informartion be-
tween SPS agencies in exporring and imporring
countrics.

Evaluating furure directions in the development
of information technology for SPS control—ro
improve risk management and (eventually) to

BORODER MANAGEMENT MODENNIZATION
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link SPS agency systems with those of customs,
the private sector, and other border management
stakcholders.

Developing performance measurement for SPS
agencies,

Developing a vision for SPS systems develop-
ment in refation to goods clearance systems that
reflects customs modeenization, e-customs sys-
tems, national single windows, and a collabora-

tive border management approach.



Annex 16A
Guidelines on the entry of imported
food products and agricultural goods

This annex summarizes the guidance on border
management that is provided by SPS standard set-
tingbodies—tl\cCodexA" s C IS5l
the International Plant Protection Convention, and
OIE,

Food products

Legislation should establish a country’s comperent
authority over the food import control system and
should clearly define the procedures necessary to
verify that imported foods confoem to the import-
ing country’s food safety requirements. Procedures
at the border may include:

« Checking documentation.

Verifying product identity against documents.
Examining food and packaging.

Collecting and testing samples.

Rejecting or destroying shipments chat do not
comply with requirements.

The nature and frequency of inspecting, sam-
pling, and testing imported foods should be based
on the risk to human health the product presents.
Risk is determined using available scientific infor-
mation in relation to the consumption of the food.
Risk may depend on the product, the country or re-
gion of origin, the exporter’s or the exporting coun-
try’s history of compliance (or noncompliance), and
other relevant information. Thus, consignments of
high risk foods {for example, mear and fish products)
may have to undergo 100 percent inspection unril a
defined number of consecutive consignments meet
requirements, establishing 3 compliance history.
Sampling frequency may be higher for consign-
ments for products, exporters, or importers with no,
or poor, compliance history.

Sampling should be based on Codex Alimen-
tarius Commission sampling plans or internation-
ally accepeed or scientifically based sampling plans.
Analytical tests should be conducted using validated
analyrical methods,

Alternatively, the importing country can use
memorandums of understanding, murual recog-
nition agreements, or certification arrangements
with competent authorities of exporting countries

to recognize controls put in place by the exporting
country to facilitate the entry of goods. Thus, the
importing country may decide to release without
inspection foods that are accompanicd by an of-
ficial certification. These agreements are useful for
importing countries that have limited capacitics for
diagnostic testing or tracking systems, Authoritics
may also decide o reduce routine inspections if the
importers have controls over supplicrs and means to
verify their compliance.

For goods being re-exporred, the destination
country's requirements should be specified in the
accompanying certificate of re-exportation, and in-
spections should be made accordingly.

The importing country's competent authority
should set forth the criteria to determine whether
consignments are:

. A«cpted.

«  Allowed entry, if cleared upon inspection or ver-
ification of conformance.

« Released after reconditioning or other correc-
tive measures, if the product was originally
nonconforming.

+ Rejecred, bur with the option of redirecting the
product for uses other than human consumption.

+ Rejected, but with an option to re-export or re-
turn to the country of expore at the exporter’s
cxpense.

»  Rejected with a destruction order,

For more on food safety controls see "Appen-
dix: Principles and Guidelines for Imported Food
Inspection Based on Risk.” in Codex Alimentarius
Commission (2003),

Animals and animal products
Countries and their veterinary auchorities are
encouraged to adopt sanitary measures to ensure the
safe rrade of animals and animal products™ A coun-
try's import requirements should take into account
the health situations in exporting, importing, and
transit countries and may require prior consultation,
Members of the OIE shoald use OIE standards to
harmonize their requirements. Stricter standards
should be adopred based on impore risk analysis.
Certification can ensure that commodities com-
ply with OIE standards. The cerrificate should not
allow the exclusion of pathogens or animal discases
already present in the importing country and not

BORDEN MANAGEMENT MODERNIZATION
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subject to an official control program, nor should

it allow the exclusion of pathogens or diseases not

listed by OIE (unless justified by an import risk
analysis).

The veterinary authority of the exporting coun-
try is responsible for veterinary certifications in in-
ternational trade. It gives authorization to certifying
veterinarians, provides instructions and training,
and monitors activities to guarantee integrity and
imparrialicy.

At border posts and quarantine stations, veteri-
nary services should provide adequate personnel, fa-
cilities, and equig o impl measures justi-
fied by the amount of international trade and by the
epidemiological situation, Such measures include:

« Clinically examining and obtaining specimens
of material for diagnostic purposes from live
animals or carcasses of animals affected or sus-
pected of being affected by an epizootic discase,
and obtaining specimens of animal products sus-
pected of contamination.

« Detecting and isolating animals affected by,
or suspected of being affecred by, an epizooric
disease.

« Disinfecring, and possibly disinfesting, vehicles
used to transport animals and animal producs.
In addition, border posts and quarantine sea-

tions should have facilities for feeding and watering

animals. Importing countries should make available
to the public a list of border posts equipped to con-
duct import controls.

Animportingcountry should accepr only animals
that have been examined by an official veterinarian of
the exporting country, as attested by an accompany-
ing internarional veterinary certificate issued by the
exporting country’s vererinary authoricy.” Similarly,
an importing country should require an interna-
tional veterinary certificate before accepting semen,
embryos, ova, hatching eggs, and broodcombs of
bees: meat and produces of lorgin intended for
human consumption; and peoducts of animal origin
intended for use in animal feeding or for pharmaceu-
dcal. surgical, agriculoural, or industrial use.

For aquatic Is and products, the impore-
ing country should accepe raw, uncviscerated fish of
species susceptible to 2 disease listed by OIE and des-
tined for introduction into an aquaric environment
or for human consumption only if the fish have been

BONDEN MANAGEMENT MODERNIZATION

examined by the competent authority of the export-

ing country, as attested by an accompanying interna-

tional aquatic animal health certificare.

The importing country may refuse entry ro:

« Animals found to be affected by, suspected
of being affectred by, or infected with 2 disease
capable of being transmitted to animals in its
territory,

« Aquatic animals found to be affected by a discase
listed by OIE and of concern to the imporring
country.

«  Semen, embryos, ovi, hatching eggs, and brood-
combs of bees, and products of animal origin
intended for use in animal feeding, or for phar-
maceutical, surgical, agricultural, or industrial
use—if certain discases in the exporting country,
or in transit countries that preceded the import-
ing country, are capable of being introduced by
these producty into its territory.

»  Meart or products of animal origin intended for
human consumption, if inspection shows that
these might be a danger to the health of persons
oranimals

+ Animals, semen, embryos, ova, hatching eggs,
and broodcombs of bees that are not accompa-
nicd by an international veterinary certificate,
and aquatic animals thar are not accompa-
nied by an international aquatic animal health
certificate.

If international veterinary certificates are not
correct o do not apply to the produces, the veteri-
nary authority of the importing country may either
return the products o the exporting country or, al-
rernatively, subject them to adequate trearment o
make them safe.

For animals, the importing country may choose
o quarantine them for clinical observation and bio-
logical examinations to cstablish a diagnosis. If the
diagnosis confirms che presence of an epizootic dis-
ease, the importing country may return the animals
to the exporring country o slaughrer them if return
to the exporting country is not practical or would
pose a danger.

Countries are encouraged to apply risk manage-
ment in dealing with hazards arising from tradc in
animals and animal products, to implement objec-
tive, scientific, defensible, and transparent measures
to achicve protection appropriate to the risk.
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Transit. A transit country may require an interna-
tional veterinary certificate: it may also examine
the health of animals in transit unless the animals
are transported in sealed vehicles® or containers. A
transit country may refuse passage if:

»  Examy show that the animal or consignment
of animals in transit are affected by or infected
with any epizootic discases listed by OIE.

« The inrernarional veterinary certificare is inac-
curate or unsigned.

« The transit country considers that cerrain dis-
eases in the exporting country, or in a transit
country preceding it in the itinerary, are capable
of being transmitted to its own animals.

For more information on vererinary controls see

OIE (20094, 2009b).

Plants and plant products

The national plant protection organization™ of a
country is responsible for the phytosanitary impoet
regulatory system, which prevenes the introduc-
tion of quarantine pests'™ or minimizes the entry
of regulated nonquarantine pests’” with imported
commodities and other regulated arvicles.™ A regu-
fated artick is any material capable of harboring or
spreading pests and deemed to require phytosanitary
measures, particularly where international trans-
portation is involved. They include plants and plane
produces used for planting, consumprion, or process-
ing; packaging matenals, including dunnage; soil,
organic fertilizers, and related marerials; porentially
contaminated equipment, such as wsed agricultural
and carth moving equipment; travelers” personal
cffects; and international mail.”" The national plant
protection organization should make public lists of
regulated articles,

Phytosanitary measures, such as prohibitions,
restrictions, and other import requirements, may
only be applied if necessary based on phyrosanitary
considerations, scientific justifications, interna-
tional standards, and other refevant requirements
and considerations of the International Plant Pro-
rection Convention. Import prohibitions apply only
to quarantine pests, while regulated nonquarantine
pests are subject to established pest rolerance levels,

Border measures may include documentation
checks, consignment integrity checks, verification
of treatment during shipment, and phytosanitary

inspection, testing, and rreacment. Phytosanitary

inspection of entire consignments is often not prac-

tical and should be based on sampling.

Depending on the inspection results, consign-
ments may be derained in a postentry quarantine
station for inspection, testing, or treatment—or its
distribution or use may be resericed. Tests following
internationally agreed protocols may be required to
identify or confirm a visually detected pest. to check
for infestations not detectable by inspection (if part
of a requirement), and ro check for latent infections.

The primary document in the international trade
of plant and plant products is the phytosanitary cer-
tificate attesting that consignments of plants, plant
products, or other regulated arricles have been in-
spected or tested by the exporting country's national
plant protection organization and have been found
compliant with specified phyrosanitary import re-
quirements of imporring countrics, Importing coun-
tries should require phytosanitary certificates only
for regulated articles such as, but not limited to,
plants, bulbs and tubers, sceds for propagation; fruits
and vegetables; cur flowers and branches; grain; and
growing medium, Phytosanitary certificates should
not be required for processed plant produces thar
have no potential for introducing regulared pests, or
for other arricles that do not require phytosanitary
measures. However, phytosanitary certificates may
also be required for:

«  Plant products that have been processed but have
a porential for introducing regulated pests (for
example, wood and cotton).

+ Regulared arricles for which phyrosanitary
measures are technically justified (for example,
empty containess, vehicles, and organisms).

In cases of noncompliance, such as the detection
of a listed quarantine pest or a regulated nonquar-
antine pest in a consighment of plants for planting,
measures such as detention, treatment, reshipment,
or destruction may be taken. Administrative non-
compliance, such as erroncous or incomplete phytos-
anitary certificates, may be resolved with the export-
ing country's national plant protecrion organizarion.
Transis. For goods in transit, consignments thar are

transported and remain in sealed containess through-

out the passage do not present a phytosanirary risk and
will not require phytosanitary measures. Possibilicies
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of risk occur when consignments are transported in
open containers, arc held for a period of storage, or are
split up, combined, or repackaged, or if the means of
rransport changes (for example. from ship o railway).
In such cases phytosanitary measures may be needed.
For more information on phytosanitary controls
see FAQ (1997, 2001, 2004, 2005b, 2006, 2009).

Notes

1.

The Office International des Epizoorties was
established in 1924, The International Plant
Protection Convention was established in
1952—with roots in a five country agree-
ment of 1881 and in the Convention for the
Protection of Plants of 1929—and s secre-
tariat is under the Food and Agriculture Or-
ganization of the Unired Nations.

In 1963 the FAO and the World Health As-
sembly established the Codex Alimentarius
Commission. It has its roots in the Late 19th
century Austro-Hungarian Empire.

In general, a “competent authority” is an of-
fice legally charged to supervise and enforce
safety measures.

The precavtionary principle, in article 5.7
of the SPS Agreement (WTO 1994a), sup-
ports taking protective measures even witch-
out complete scientific evidence of risk.

The use of inspection teams is established
practice at the European Com (Di-
rectorate General for Health and Consumer
Affairs) and in OECD countrics. The prac-
tice is now also followed by the People’s Re-
public of China.

Producers for export, however, may have to
follow protective measures, such as netrings
for preventing insccrs in fruit and vegetable
production,

There are, however, cases where private en-
terprises have been Jeading and supporting
the public sector to meet conditions required
for obtaining market access. This can go as
far as helping a government formulace legis-
lation based on what works in an exporting
country.

In some countries quarantine staff, having
no authority ro seize goods, must call on

COROEN MANAGEMENT MOORRNIZATION
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custams or border police if goods need to be
scized and destroyed.

9. The 2004 Cross Border Transit Agreement
of the Greater Mckong Subregion recom-
mends simultancous inspection and joint
processing by customs and other agencies,
but the operational implications have never
been fully worked out on the ground.

10. An illustration can be found in an assess-
ment for Lao Prople’s Democratic Republic
(World Bank 2009).

11. See World Bank (2007), pp. 36-39, for some
examples.

12. E-cert of New Zealand is compatible with
The United Nations Centre for Trade Fa-
cilitation and Electronic Business. See
"E-Cert—Valuc for the Regulator (Prepared
by New Zealand),” Second FAO and WHO
Global Forum of Food Safety Regulators
(Bangkok, Thailand, 12-14 October 2004)
Conference Room Document 38, at hetp:/
www.fio.org/docrep/meeting/008/2e150e/
2e150¢00.hem,

13, Ocher countries are interested in participat-
ing in the New Zealand and Netherlands
initiatives, and some are making cfforts to
adopt the systems.

14, Thisinformation generally applics to aquaric
animals as well,

15. For aquatic animals the required documents
is an international aquatic animal health
certificaze.

16, Sealed means that an atrached seal atrests o
the vehicles having undergone actions such
as cleaning, disinfection, and inspection.

17. Each country that rartifics the International
Plant Protection Convention is required to
have a national plant protection organiza-
tion, which is the competent authoriry.

18. A quarantine pest is a pest of potential eco-
nomic importance to the arca it endangers
and not yet present these—or present there,
but not widely distributed there and being
officially controlled.

19. A regulated nonquarantine pest’s presence in
plants for plancing affects the intended use of
those plants with an economically unaccepe-
able impact. The pest is therefore regulated




within the wrritory of the importing con-

tracting party,
20. A regulared article is any plant, plant prod-
uct, storage place, packaging, conveyance,
congainer, or soil—or any other organism,
object, or material capable of harboring or
spreading pests—deemed to require phyro-
sanitary measures, particularly where incer-
national transportation is involved,
Special provisions govern the imporr of
pests, biological control agents, and other
regulated articles for scientific research and
education (FAO 2005a).

2L
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Transit regimes

Jean-Francois Arvis

This chaprer looks at transit regimes: specifically, the case of goods mov-
ing into a customs territory but not cleared for consumption, and with

no payment or delayed payment of import duties, domestic consumption

taxes, or other charges normally due on imports. In such cases transit

regimes are intended to protect the revenues of the country through
which goods are moving (the transit country) to avoid their leakage into

its domestic market.

Transit regimes cover the movement of
goods on land trade corridoes. Land-
locked countries depend totally an
transit corridoes passing through cheir
neighbors. Yet transit often eakes place
beeween coastal countries—in fac, the
mast active transit corridors are between
such councries. Admittedly, transit can
also rake place when goods entering a
country pass through pare of the same
country before being cleared inland.

Transit procedures should be simple
to avoid gencraring excessive delays and
costs. Poorly designed and implemented
transit regimes are a major obstacke to
trade. According to many international
organizations and transport facilication
forums, dysfunctional transit proce-
dures are a major factor in higher trade
costs for landlocked developing coun-
tries. Virious global and regional initis-
tives have soughs o improve transit re-
gimes. Generally, developing countries
are increasingly doing this in the con.
texe of regional erade agy G

The regional transit regime is key
o implementing regional trade, cus-
toms, and transport agreements. The
subject raises complex questions, es-

pecially given the entanglement of

156

domestic and regional policies in arcas
including transportarion, services, and
trade. A full analysis of regional transit
regimes—or of the economics of tran-
sit supply chains and the political ccon-
omy of corridors serving landlocked
countrics—would expand the policy
focus far beyond the scope of customs
reforms and border management. The
Warld Bank has published several up-
dares providing comprehensive coverage
(Asvis and others 2007; World Bank
2008; Arvis, Mustra, and others 2010,
Arvis, Marteau, and Raballand 2010;
Arvis 2010; World Bank 2010).

The following overview of trunsit
regimes and their implementation at
the national and regional levels over-
hauls the chaprer by the same author
in the Customs Modernization Hand-
baok published by the Wordd Bank (De
Wulf and Sokol 2005). More extensive
information, including analysis of eran-
sit systems and regimes, is available in a
working paper to which the author con-
tribured (Arvis 2010),

The chapeer develops its main mes-
sages (box 17.1) in five sections, of which
the Airstintroduces the concepts, and the
second the basic principles of a rransic

BORODER MANAGEMENT MODERNIZATION
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regime and its procedures. The third looks at the
contribution of legal ereatics, che fourth ar regional
systems (using the cases of the only two working cx-
amples, TIR and common transit in Europe). The
fifth provides an overview of a central topic: imple-
mentation. The sixth and seventh cover facilitation
issues and enabling measures,

Types of transit

In discussions of eransit regimes, eransit most often—
but not always—refers to road and rail transporta-
tion between landlocked and nonlandlocked coun-
trics. In some cases transit is from a country of origin
to a destination country, and borders are crossed only
once, In other cases a transit shipment crosses several
borders—for example, 1 shipment from the Necher-
lands to Russia crosses Germany and Poland.!

It is useful ro distinguish berween internarional
and national transit, International transit procedures
are used when national borders are crossed. National
transit is when goods are transferred within national
borders, from the point of first entry into a coun-
try to another location in the same country where
customs procedures are conducted (dry ports are an
examgple). Boch eypes of transit can be combined—
a typical situation in many landlocked developing
countries where imporeed goods arrive at national
borders from other transit countries and then are
most often shipped under national eransit to main
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economic centers, In both cases the basic customs
mechanisms are similar. However, implementarion

is easicr for national transit,
A(hudmcpryhdoortodoormmk.whm
only one procedure covers i ional and national

cransit for all the countrics on a trade corridor. This
procedure dispenses with the usual rencwal of inter-
national or national rransit ar each border, Developed
initially with che TIR (sec bax 17.1, note 1; detailed
below), door to door transit will be referred to in this
chapter a5 a carmes system (aftee the TIR instrument),

Transit systems and transit regimes

Transit systems here mean the infrastrucrure, legal

framework, institutions, and procedures serving

trade corridors {scen as a whole). Every transit sys-
tem must have six components:

« The political commitment to allow transit
trade—formalized in bilateral. regional, or mul-
tilateral treaties.

« The physical infrastruceure for transie, including
border checkpoine facilities.

« Public and private institutions and people with
certain capacities and competences related to the
movement of goods along a trade corridor. These
institutions and people comprise:

« Public agencies in the transit country super-
vising the flow—mainly customs and other
agencies involved in controlling interna-
tional erade and transportation.
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« Transportation services, including the truck-
ing industry, customs brokers, and freighe
forwarders.

»  Trust building mechanisms, parmerships, and co-
participants in the transit and coeridor operations,

+ An cnabling environment for movements of
vehicles and people—including vehicle regula-
tions, the provision of trade in freight services
across counerics, allocation visas for drivers, mu-
tual insurance recognition, a finandial sector in-
tegrated across countrics, and law enforcement.

+ The provisions and procedures applicable o
shipments in transit and to the carriers or trad-
ers of the goods.

The sixch and last component listed, transit pro-
visions and procedures, is the subject of this chapeer.
Hereafter it will be referred to as the transit regime—
a narrower concept than the transit system.

All six transit system components are essential.
Corridor infrastructure and agreements to move
vehicles and goods across borders are preconditions
for trade. Bur the heart of the transit system is the
transit regime, which governs and makes possible
the movement of goods from their origin (often a
seaport) to their destination (such as a clearance cen-
ter in the destination country). The efficiency of the
transit supply chain depends on the design of the
rransit regime and, above all, on its implementation.

The basics of customs transit

A transit regime is, in essence, a public private pare
nership by which operators are authorized for transic
when they meet a set of criteria and provide financial
guarantees, In exchange, customs allows unimpeded
rransit for rrucks or erains. The key requirements for

a well functioning transit system, developed over

centuries, are universal and include:

» Customs should make sure the cargo is secure
by scaling appropriately designed vehicles (closed
trailers or containers).

« The principal of the transit operation—the owner
of the goods, or, more often, his agent {a freighe
forwarder or trucker)—should deposir o guar-
antee (or a bond) covering the value of taxes and
duties that would be duc in the transit country,
The guarantee may depend on the fiscal risk of

the operation: for | e, some produces
asalcohol) are considered high risk. The guarantee
may be set according to the transit operator, and
in some cases (such as railways) it may be waived.

« The regulation of transit operators is needed
from both 2 customs and transpore perspective,
since the cransit operator provides a service thar
incdludes boch brokerage and t A

L

« Customs should properly manage the informa-
tion on goods in transit and, specifically, should
reconcile informarion on entries into and exits
from the customs territory {or during clearance
in the case of narional transic). This is necessary
to idenrify violations and porential leakages.

The typical transit procedure, depicred in figure 17,1,

is implemented as follows:

« At the initiation of transit {at the emtry post), cus-
toms verifies the eransic manifest and affixes the
seals against a guarantee provided by the peincipal,

« At the termination of transit (at exit post or an
inland clearance destination), customs checks
the seals and manifest and discharges the guar
antee after reconciling information on entries
into and exits from the cuseoms territory (in-
bound and outbound manifest information),

« When the cargo is high risk—or when not
enough secutity is offered by the seals and the
guarantec—goods may move in convoys guarded
by customs officers.

« Itis common and acceptable practice to impose
(reasonable) specified roures and impose a maxi-
mum transit time.

Thus, associated with the physical movement of
goods are two rypes of flows: information (manifest)
flows and financial (guarantee) Bows. A functional
ransit regime ensures thar the physical movements,
information flows, and financial flows are effectively
synchronous. Otherwise, for instance, a delay in the
informarion associated with transit manifests may
postpone the discharge of bonds and increase costs.

Koy concepts and dafinitions

Key to adiscussion of transit regimes are the follow-
ing concepes:

o Sals.

« Documentation flow.

« Principal and guarantor.

« Guarantees,
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Seals. There should be a physically secure mecha-
nism so that goods present ar the seart of the transit
operation will leave the transit country in the same
quantities, form, and starus. The casicse and best
way for customs to guarantee this is by scaling the
truck.” to ensure that goods cannot be removed from
or added to the loading space of the truck wirhous
cither breaking this seal or leaving visible marks on
the loading space. Scals and trucks approved for use
in the transit operation thercfore must canform to
well specified criteria that ensure their effective and
secute operation (box 17.2). New eransport scals are
being studied; prototypes already in use indlude a
microchip that is activared when broken, transmir-
ting a signal that is picked up by satellite and sends
information to the organization or principal of the
sealed container (inchading information on its loca-
ton). Although the prices of such auromared seals
are high at present, they are expected to fall in the
coming years.

Docimentation fio. To control the start and comple-

tion of a transit procedure, a system for monitoring
the movement of goods is needed. This system could
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General requirements
in respect to seals, from
annex E.1 of the amended

Inmternational Convention on the
Simplification and Harmonization
of Customs Procedures

(Revised Kyoto Canvention)

The seals and Tastening shall

4. be strong and durabie;

Do capable of bang affond eually ana Quokly;

be capable of being readily checked and

idenifea;

Not permmit ramavil 0 Lidong withou! breaking

or tamparing without leaving trooes;

& not parmit use more than once, except sepls
Intandad lor multipse use (e.Q. electronic saals)

f. he made as difficull as possddie 10 copy ot
countorisa

o

"

[

Source: WCO (180,

be based on paper documentarion shipped from the
customs post ar the exit from the transit country—
after validation of the valid transit transaction—and
issued by the customs post thar controls the origin

of the transit shipment. Increasingly, however, such
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documents are sent electronically. When the cop-
ies of the documents martch, the transir operation s
completed and the guarantee released. When they
do not march, the ransit procedure is not complered
satisfactorily, and import duties, taxes, and other
charges are increased by a stipulated fine.

Principal and guarantor. The principal is the ownes
of the goods—or more often, the owner's represen-
tarive (such as the carrier). The principal initiares
the transit procedure and is responsible for follow-
ing that procedure—providing guarantees and the
necessary documentation. To act as the principal (or
agent) companies must be registered, must obtain a
guarantee to cover the transit operations, must ase a
eansit customs document and bill of lading, muse
present the goods and declaration at the relevant cus-
toms offices {of deparcure, transit. and destination),
and must accepe responsibility for the sealing of the
transit vehicle.

A guarantor is a privare or legal person who un-
dertakes to pay jointly and separately with che debror
{in most cases the principal) the duries and raxes that
will be due if a transit document is not discharged
properly. A guarantor may be an individual, firm, or
other body cligible to contract as a legal third person.
Normally it is 2 bank or insurance company, Guar-
antors must be authorized by customs, which—as a
rule—publishes a lise of inancial institutions autho-
rized to act as guarantors,

Guarantees. The guarantees acceptable by customs
are defined by the regulations of the transit counery.
Within the open options of financial securities, the
choce is the exclusive responsibility of the principal.
A guarantee can be provided as a bond by 4 bank or
as a form of Insurance by 1 guarantor, who can be
finternationally by well known and reliable
insurance companics (this is the case with the TIR}.
Nonguarantee forms of sccurity, such as depoy-
its, may still be in place in some transit countrics
although they cannot be recommended. At times the
principal is also the guarantor—a common practice
for rail transport, which grants customs access o
more direct recourse mechanisms.
There are two categories of transit guarantee:
« An individual guarantee covers only a sin-
gle transit operation cffected by the principal

concerned, covering the full amount of dutics,

raxes and other charges for which the goods are

liable.

«  Acomprehensive gnarantee covers several transit
operations up to 2 given reference amount, set
to equal the total amount of duties and other
charges thar may be incurred for goods under
the principal’s transit operations over a period
of at least one week,

In general the caleulation of a eransic guarantec is
based on the highest rates of duties and other charges
applicable to the goods, and it depends on the cus-
toms classification of the goods. The amount cov-
cred by the comprehensive guarantec is 100 percent
of the reference amount. If the principal complies
with a cerrain criterion of reliability, the amount of
the guarantee to be specified to the guarantors may
be reduced by customs. For high risk goods, customs
can be allowed to calculate the guarantee at a per
cenrage related to the risk of nonclearance.

An international transit regime such as the TIR
allows for furcher savings, For individual guarantees
many countries avoid potentially complex valuation
procedures by offering vouchers based on ranges
for the value of goods thar transit operarors carry.
Although this system may cost mote on average, it
is much simpler at initiation, The TIR guarantees
attached o the TIR carnct are effectively vouchers,
{The costs of guarantees are discussed later in the

chapter.)

Transit and barder management:

specific but imited roquirements

There are essential conceprual and operational differ-
ences between transiting goods through the transit
country and their final clearance in the destination
country. These differences are not always recog-
nized, including by government decisionmakers,
Asa result the design and implemenrartion of transit
systems in developing countries often depare from
good practice.

Transit is a transport operation under castoms
control—not a clearance or series of clearances. To
this extent, it is not conceprually different from in-
ternational shipping.

The agent for a transic operation is the carrier or
the freight forwarder, nor the owner of the goods.
The agent furnishes the guarantee and lodges the
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transit declaration (manifest) with customs. This
agent is normally (but not always) different from the
declarant making the final declaration.

The eransit declaration is a simplified document,
such as a road or rail manifest, and should be pro-
cessed in an entirely distince way from clearance at
the border. The transit manifest and final declara-
tion are separate documents serving scparate pur-
poses, For instance, a transit manifest mighe not
carry informarion about the harmonized system
(HS) classification of the cargo. Customs does not
need to value the goods for cach vessel precisely—
it needs only to be sure that a proper guarantee is
issued by the transit operaror for all its goods cur-
venely in transic.

For transit traffic, the due diligence expected of
customs is limited ro affixing or checking the seals
and verifying the guarantec instrument. Asa general
rule no inspection of the goods is required. Other
border agencies, such as standards or quarantine, are
NOT PATTIcs 10 TANSIt Operations,

The transit manifest relates to the container or
trailer, which between arigin and destination may
be hauled by various vehickes (there may be a change
of tractor—or there may be multimodal transpore,
such as by ship or rail and then by road).

Transit in international law

Opver the years transit provisions have been codified
by a number of internarional conventions—the most
important being the agreements on transic in the
General Agreement on Tariffs and Trade (GATT)
the World Costoms Organization’s amended Inter-
national Convention on the Simplificarion and Har-
monizarion of Customs Procedures, or Revised Kyoto
Convention (WCO 1999), and the 1982 Interna-
tional Convention on the Harmonization of Fron-
tier Control of Goods (sometimes called the Geneva
Convention: UNECE Inland Transport Committee
1982). Key principles desived from these international
instruments are summarized in box 17.3.

- Gonernl provisions applicable 1o customs tranall as codified by Intamational conventions

Gonorsd
Freedom of tranat.
Normally no techmical stancards cantrol,
No gistinction based on flag or owner oagin.
No unnecessary dulays or restretion

e o 8 =

Custors ailipances b fransit

LA

Latar in thas chapter).
Exsnption from customa duties,
Normally no escort of goods or tmerary.
No duty on accaderitally lost marchandise.
No unnecessary delays of restnction

Lmitation of inspoction (espocially If covered by an ir

wuch as the TIR, described

Iy adestion, under an ternationsl transit regime such as the TR

*  Flat rate bonds am wed for transi goods.

3 Health andg safety

The transit regime apgplies to multimodal transport whan part of the journay is by road

*  No santnry, vetarinary, or phytosanitary iInspections for goods m transat #f no contamination rsk.

4 Security offersd Oy the carrise

* Dacisrant 10 choosa tha form of security, within the framework alforded by legialstion,
*  Custorns should acoept a general sacurity from declarants who mgularty deciare goods in transit in thair

tenory

*  On complation of the transt cperation, the security should be diacharged without dalay.

Source: Authors.
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The actual customs transit regime varies widcly
across countries. In many countries and regions
the basic transit arrangements, such as guarantees,
are poorly implemented and greatly penalize fand-
locked countrics. In other countries and regions na-
tional transit provisions have evolved into harmo-
nized and regionally integrated rransit regimes (che
best working example is the TIR, detailed later in
the chapter).

In the GATT agreements on transit, article V
provides for freedom of transic. I states chat: “There
shall be freedom of transit through the territory of
cach Contracting Party, via the routes most conve-
nient for international transic, for reaffic in transic o
or from the territory of other Contracting Parties.”
Further, it affirms that:

... except in cases of failure to comply with
applicable customs laws and regulations,
such traffic coming from or going to the ter-
ritory of other contracting parties shall not
be subject to any unnecessary delays or re-
serictions and shall be exempt from customs
duties and from all transit duties or other
charges imposed in respect of transit, except
charges for transportation or those commen-
surate with adminiscrative expenses encailed
by transit or with the cost of services.

The Kyoto Convention came into force in 1974
and was revised in 1999 (WCO 1999). While the
convention is worded very broadly, its annexes define
customs terms and recommend certain practices. An
annex section in the amended convention (WCQO
1999, Specific Annex E, chapter 1), focusing on ap-
plicable castoms formalities and seals, informs the
discussion of these ropics later in this chaprer.

The 1982 International Convention on the Har-
monization of Frantier Control of Goods (or Geneva
Convention) is very much about transit facilitation,
recognizing the importance of transit for countrics’
economic development. It promotes joint customs
processing through che simplification of customs
procedures and the harmonization of border con-
trols, drawing heavily on the European experience.
Article 10 applies to goods in transit: “contrace-
ing parties are bound to provide simple and speedy
treatment of goods in transit, especially for those

traveling under an international transic procedure,”

and parties should also “facilitate to the utmost the

transit of goods carried in conminers or other loads

units affording adequate security.” Articles 4 1o 9

promote the harmonization of control and proce-

dures. Contracting parties are bound to:

+ Provide staff and facilities thar arc comparible
with the traffic requirement (arricle 5).

«  Organize joint border processing to ease controls
(article 7).

+ Harmonize documentation (article 9).

Regionally integrated transit systems

There are obvious advantages o integrating transit
across borders in a region or along a trade cortidor—
eventually linking countrics, or even regions. No one
doubts thar a unified internartional regime is superior
1o a chain of national procedures,

International transir calls for the cross country
harmonization of pracedures and documentarion,
It requires an internationally accepred guarantee
system and stipulates mutual control of transit
operations. Authoritics in each customs territory
along a trade corridor are ultimately responsible
for transit in that territory, and they can set their
own rules. Legally, the chain is a sequence of inde-
pendent transit procedures. However, large gains
are possible with cross border cooperation and
with the creation of framework to integrate transit
across territories into a single seamless procedure,
A key clement of the framework is a single docu-
ment that accompanies the shipment along the
transit chain and allows officials to verify the ship-
ment’s compliance with the transit regime. Such a
document is commonly known by its French term,
carnel.

A major development in transit systems, the car-
net allows for a single transit procedure throughout
several territories. Operators gain greatly from:

+ The elimination of duplicated or reinitialized
procedures (documentation, seals, guarantees)
ar borders.

« Reductions in complexity and in administra-
tive costs, since operators can use a single transit
manifest and a single guaraneee.

A carnes transit regime, or regional single procedure
regime, must include the following ingredicnes to
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ensure cross border comparability and an effective

chaining of transit procedures in each country:

+ Harmonized documentation.

« Common standards for transit operators.

+ Common enforcement standards.

+  Arcgionally integrated system to ensure interop-
erability in bonds across countries and consis-
tency in manifest reconciliation (to discharge
or call guarantees consistently, customs in coun-
try B should be able to call 2 bond issued by a
guarantor in country A),

The mast difficult clement in a carner transit re-
gime is regional integration. The only fully developed
regional systems to date are the TIR and the European
common transit system. Each represents the most log-
ical solution to the bond and manifese problem, but at
a different degree of regional integration. The many
arrempts to copy the TIR and the common transit sys-
em in devedoping regions have not succeeded {Arvis,
Marteau, and Raballand 2010; Arvis 2010).

The TIR convention, under the United Narions
Economic Commission for Europe (UNECE), is
the only global transit system. Created in the 1940s
in Europe, it was inscrumental in boosting trade ac-
cording to the objectives of the Marshall Plan, The
TIR is the main instrument for trade from Europe
to distant rrading destinations in Eastern Europe,
Central Asia, Northern Africa, and the Middle East,

The common transit system streamlined some
fearures of the TIR in the 19805, tking advanrage
of greater cconomic and financial integration wichin
European Union and European Free Trade Associa-
tion countries. For a group of countries, the common
transit system is now conceptually very similar eo the
national transit system.

The TIR

The international transit regime initially known
in French as Transports Internationaux Routiers
(International Road Transport) is now referred to in
documentation and legal texts only as TIR. The Cus-
toms Convention on the International Transporrof
Goods under Cover of TIR Carnets, or TIR Con-
vention (UNECE 2002, scction 2, pp. 31-231)—
adopted in 1960 and revised in 1975—is not only
one of the most successful international transpore
conventions but also the only existing global rransit
regime (though it is still Eurocentric). So far the TIR

BORDER MANAGEMENT MODERNIZATION
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Convention has 68 parries, primarily in Europe, the
Middle East, Noeth Africa, and Central Asia, It is
not yet implemented in the Americas or East Asia
regions, where TIR membership is spotty. There are
parties to the convention in Sub-Saharan Africa,

Widely scen as the best practice for international
transit regimes, the TIR system is a model for any fu-
ture regional transit frameworks, Many developing
countries want either to join the TIR system or to de-
sign regional equivalenes replicating its essential fac-
tors, These factors—more fully explained in the UN
Economic Commission for Europe’s TIR manual
(UNECE 2010) and in the International Road Trans-
port Unson (IRU) website* —include five main pillars:
»  Secure vehicles. The goods are to be transported

in containers, or compartments of road vehicles,
constructed %o as not to allow access to the inte-
rior or the goods removal or addition of goods
during the transit procedure—ensuring thar any
tampering will be clearly visible.,

o AInternational guarantee valid throughout the

Journey. Wherever the transport operator can-
not (or does not wish to) pay the customs dutics
and taxes due, the international guarantee sys-
tem ensures that the amounts at risk are covered
by the national guarantee system of the operator.

»  National associations of trunsport operators. Na-
tional associations control their members' access
to the TIR regime, issue the appropriate docu-
mens, and manage the national guarantec system.

«  TIR carners. The standard international customs
documents accepted and recognized by all signa-
taries of the TIR Convention.

o Insernational and mutual recognition of eustoms
conirol measures, The transit and destination
countrics accepe control measures taken in the
country of origin.

In essence, TIR operations can be carried out in
participaring countries by a truck operator who is a
member of a national association, with the nerwork
of national associations acting as guarantor. Both
the national associations and the IRU, which issues
the carnets, are private. In this respect the TIR sys-
tem embodics a win-win working partnership be-
tween public and private entities.

The TIR system has been a success, the num-
ber of carnees issued rising from 3,000 in 1952 to
3.1 million in 2007. The main reason is thar all



parties invalved (customs agencies, other legal bod-
ics, transport operators, and insurance companics)
recognize thar the syscem saves time and moncey
through its efficiency and reliability, The TIR Con-
venrion is simple, it is fiexible, it reduces costs, and i
ensures the payment of customs duties and raxes thar
are due with the international transport of goods.
Furthermore, the convention is constantdy updated
in accordance with the latest developments, mainly
in fraud and smuggling. The TIR is used mostly be-
tween European Union countrics and trading part-
ners outside the union—but it is also used in tran-
sit operations in Central Asia, the Cavcasus, the
Maghreb, and parts of the Middlc East.

In countries that use the TIR system the na-
tional guarantecing association is recognized by the
country’s customs agency. The association, in mast
cases representing the ransporters, guarantees pay-
ment within the country of any dutics and taxes that
may became duc because of any irregularity in the
course of the TIR transport operation (depicred in
figure 17.2). Because the national guarantecing asso-
ciation is not a financial organization, its obligarions

are usually backed by insurance policies provided by

the marker. The IRU arranges for a large interna-

tional insurance company to provide a guarantee of

last resore The guarantee is for a fixed amount—it
covers taxes and duties up to US$50,000,

The TIR carnet is a physical document with sev-
eral copics, or vouchers. At cach border one copy is
removed and recained. The cover itself is sent back
to the IRU once the TIR transport has been termi-
nated at the destination’s customs office. The carnet
is printed by the IRU and distributed by national
associations. Its price depends on the national asso-
ciation and the number of sheets or vouchers, based
on the number of borders to be crossed.

The IRU plays several essential roles in the TIR
system:

» It certifies national associations and audits
their capacity to regulate the enery of trucking
companies,

» It sells carnets to national associations to cover
the cost and management of the carnets, as well
as the cost of reinsurance between national
associations,

« It funcrions as a clearing house for guaran-
tees and information—essentially reconciling

Insurance
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manifest information and checking the validity

of customs claims to allow eransfers. According

to the IRU only 3 percent of customs claims are
fraudulent, while the rest are spurions claims re-
sulting from customs’ loss of carnet information,

To qualify for TIR, each trucking firm (or other
transporrer) must make a coneract with the nanional
guarantee association that includes three obliga-
tions: to meet all requirements set out in the TIR
Convention, to return each used TIR carnct after
completion of the TIR transport, and to pay any
amount of duties, taxes, and other charges on de-
mand by the national guarantee association. Com-
panics participaring in the system muse meer the
criteria of the convention to become members of
the narional associarion, and they must make a fixed
one-time payment of about USS8,000. Again, the
TIR system is applicable only to containers or road
vehicles with load compartments to which there is
no interior access after a customs seal has secured it

At present the TIR carner is still a paper docu-
ment—a serious handicap. However, steps arc being
taken o make it clectronic, The IRU has developed
an Internes based application allowing TIR car
net holders o send their carnet information elec-
wronically to the relevant border control agencies
in advance, before the holders arrive at the offices
of departure or entry. In carly 2009 this software
was being tried out in several Central European
countries,

The TIR system is criticized for its apparent
centralization, a feature that explains the reluctance
of developing countries to join the TIR system and
their preference for developing purely regional alter-
narives (such as the so-called TR lize). For the IRU
the carnet system is a private monopoly. The IRU
sets the price for entry into the system—rthe cost
for operators and for national associations 1o sar-
isfy TIR professional and financial standards—and
sets the price for cach transit operation through the
wholesale price of the carnet (its cost to the narional
guarantee association, which adds a markup when
seering the carnct’s retail price for individual erans-
port operators).

The European commaon transit system
‘The European common transit system comprises
the European Communicy and common transit

QORDER MANACEMENT MODERNIZATION

systems—syseems that apply to goods imported into
any of the 27 European Union member states and
4 European Free Trade Association countries® from
ooside that arca, as well as to expores in the reverse
direction. The Community transie system applics to
trade between European Union bers and third
countrics, while the common transic syseem (in the
more restricted sense) to trade between European
Union and European Free Trade Association coun-
trics under exsentially che same rules. Imports are
subject to duty in the destination country in accor-
dance with the European Union's common external
tariff, and to value added tax (VAT) in accordance
with national tax rates. The recently implemented
New Computerised Transit System (NCTS) has
made the European common transit system cven
friendlier (chapter 15),

Guarantees can be of three kinds: a cash de-
posit, gy byag (wha vouches for
the trader), or a guarantee voucher (a multiple of
the standard €7,000) valid for up to one year. Fora
regular procedure the guarantee must apply specifi-
cally to an individual trip, Authorized eransporters
(and other principals) may present comprehensive
guarantees valid for multiple trips and longer peri-
ods, bus covering only the total duty expected to be
at risk in an average week—the so-called reference
amount. The coverage of the comprehensive guaran-
tec or guarantees can be less than 100 percent of the
reference amoune, and it can even be waived if che
principal meets conditions thar imply low risk.

The European common transit system repre-
sents a very strecamlined evolution of a regional car-
net system, It is now fully compurerized, it does not
require the soft infrastrucrure of the TIR (the IRU
and national associations), and it allows competition
for guarantees. There is also less intermediation by
brokees. In essence it is like a national transiv sys-
tem, but expanded into an cconomically integrated
region. However, the European common transit sys-
tem is more demanding than the TIR, and ics pre-
conditions are less easily met.

The TIR was designed o help connect national
transit systems without the peeconditions of harmo-
nization and integration. In contrast, the European
common Transit system requires a very high degree
of customs and financial integration—and rrust—
within the region where it is implemented. The most
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binding requirement is that a bank in one country
muset be willing to rourinely issuc bonds thar an-
other country’s customs can confidently call. Thae
requires a high degree of integration—yet it may be
passible within small, or very homogencous, groups
of developing countries, The same standards should
be applied to authorized operators. Finally, common
transit should be backed by harmonized transport

policies.

Commeon implementation
issues for transit regimes

This section discusses implementation tssaes in four

cat

o lssues for developing country transit regimes.

» Differences berween transic facilitation and
trade facilitation, with related misconceptions.

» Technological requirements (eracing, not crack-
ing, is needed).

+ Things thar are unnecessary, undesirable, or

unworkable.

Common implementation issues

in developing countries

Even when a trade corridor crosses several coun-
tries, the basic transir procedure is implemented ax
the country level, In most cases—especially in low
income economics and corridors serving landlocked
least developed countries—there are oo many devi-
ations from core transit principles for the wransit

regime to support efficient supply chains.

Weak information syssems and povr guaransee man-
agement are major problems. Unlike clearance, which
happens in one place, transit requires an exchange of
information fram at least three places: thar of tran-
sit initiation, thar of transit termination, and thar of
the guarantor (to validate and discharge the bonds).
The managemsent and tracing of the manifest is not
always properly and rigocously implemented and, in
many cascs, ks not automated, causing major errors
and delays (such as in the discharge of bonds). More-
aver, the tracing and reconciliation of manifests can
be very imperfeer. According to the IRU, 95 percent
of reported TIR related customs claims arise from
the loss of carnet pages in customs systems—not
from fraudulent behavior.

Bonds and guarantees are basic financial
produces—available from the local banking and,
ultimately, insurance industries. Regular transit op-
crators have 3 comprehensive guarantee, equivalent
to a standing linc of credit, which among other ben-
chits should make the gnarantee available at the time
when the transit declaration is introduced. Pricing
may vary, but fundamentally the cost of the guaran-
tee is proportional to the time between its initiation
and its discharge. Hence, incfficient information ex-
change and delayed discharge entail significant costs.
The author of this chapter has even observed in-
stances where the logistics companies had to artange
for the return of validared manifests (for example,
from Chad to the Central African Republic)—an
obvious conflict of interesz,

On African corridors the comprehensive guar-
antee may cost as much as 0.25 percent or even 0.5
percent of the value of the guods for cach country
crossed. Voucher g adequate for eccasional
operators, avoid this problem, as they are not time
sensitive—bur eypically they cost more. Contrary ro
a widespread opinion, the TIR carnet (a voucher by
nature) is fairdy cheap in such circumstances, since
onaverage it is priced ac 0.2 percent of taxes and du-
ties (or typically 0.1 percent of value of the goods)
for the basic guarantee. In any case, the cost of the
guarantee ix much less than transporeation costs.

The tmitiation of transit is often lengthy, especially
in ports. Along virtually all the developing country
corridors visited by the author, the time to initi-
ate transit in a port is similar to the time to clear
goods for local consumption in a coastal country. In
same instances it can take even longer—in 2008, for
instance, it took four weeks in the Dar es Salaam cor
ridar in Tanzania and two in the Beira corridor in
Mozambique. There is no simple or single cxpl
tion for this problem, which affects both large and
small eransit operators, However, it scems that in
many cases customs does not cleardy separate clear
ance from transit procedures but applies the same
process to both.

In reality. eransic goods should not be subject
to the same risk management and control as Jocally
cleared goods. Document checking, classificarion,
and valuation should not be sticking poines for eran-
sit goods. In cheory, transit can be initiated in a port
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using the information already available in the ship-
ping manifest.

Las regulation of entry may not encourage high qual-
ity and compliance, Of particular importance are the
regulations applicable to transit operators (crockers
and freight forwarders) and customs brokers, Better
services may be encouraged by crearing thresholds
for the operators authorized to participate in transit
operations—For instance, in company size (number
of trucks, equity), professional requirements, and
depasits (for brokerage operations). Although the
aim often is to keep requirements low and the mar
ket open for small operators, the problem s thae lax
regulations encourage the development of low qual-
ity services—services that cannot cover the full ran-
sit supply chain and undermine the development of
good, comprehensive services.

Lax regulation of entry generates rents. In most
Commonwealth countries liberal regulations make
customs brokers de jure or de fiacto mandatory inter-
mediaries for customs operations, resulting in an
overly intermediated supply chain. According to re-
cent research transit cango from Durban (South AF-
rica} to clearance in Blantyre (Malawi) had 1o use
cight different brokers—one on each side of every
border—essentially to fill and submir the same in-
formation on the same document used by the Com-
mon Markert for Eastern and Southern Africa and
Southern African Development Community. Inad-
dition, different domestic banks were covering the
transit in each of the four countries on the corridor.

Queucing systems for trucks, or fours de role for
individual truckers, are still very prevalent in franco-
phone Africa and in some countries in the Middle
East. They bring costs up, lower service quality, and
prevent the emergence of organized companies hav-
ing k,ns term ¢ dal relati L’. with d‘ip.
pers and freight forwarders.

Conversely, transit regimes in developing coun-
tries today rarely provide incentives for compliant
transit operators offering the best services with min-
imal fiscal risk. In Syria a guarantee ceiling limits the
number of trucks in transit that a company can op-
erate o two or three. The European common tran-
sit system relics largely on the concepe of authorized
economic operators, with specific incentives—such
as reduction or even a waiver of the comprehensive
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guarantec—for their operations. On most corridors
in developing countries the same principke of incen-
tives (lower guarantee, fast track) could be applied,
since much of the trade is managed by large global
and regional companies delivering comprehensive
logistics services,

Control mentality and amvoys. As already exemplified
by the problem of initiation in ports, customs agen-
cies often are suspicious with transic. They may resore
to the use of convoys during the transit trip, where
the rransit vehicle is escorted by policemen and 1 cus-
tomns official. Convoys need time to be created (up to
four days’ wait) and are slow. Additional ddays—and
costs—are borne by the principal, and do not climinate
all risk of fraud and corrupeion. Hlogically, convoys do
not exempt principals from the need for guarantees.
Thoagh convoys tend 1o be kess prevalent nowadays,
they still exist, notably in Western and Eastern Africa
and Western Asia. In the absence of convoys control

points and checkpaints may be imposed.

Regional carnet systems have not succeeded, apart from
the TIR and the European common transit system.
Typically transit takes place over at least two rerrito-
rics: one or more transit countrics phus national tran-
sit in the destination country. The value of integrat-
ing the transie systems and regime over the coeridor,
or even a subregion covering several corridors, has
been recognized for a long time. So has been the face
that the TIR and European common transic system
are the natural references for transit at the regional
level. However, no other regions have succeeded so
far at passing beyond harmonization to the integra-
tion of national ransit.

With the enoemous success of the TIR system,
the same concept has been made the basis for ar-
tempts to establish bilazeral and multilateral agree-
ments among countries elsewhere: for example, in
Asia, Africa, and South America. In South America,
despite the soundness of the legal framework® and
transit trade growth in the Mercado Comiin del Sur
{Mercosur) countnies, the spirit of the rules is not
fully reflected in procedures. Among the Andean
countrics integrarion is significantly lower than in
Mercosur, even though an Andean Manifest is in
use. Eastern Asia has several agreements, such as che
Greater Mckong Subregion (GMS) Agreement for
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Facilitation of Cross-Border Transport of Goods
and People (CBTA), which has similarities with the
TIR. Implementation efforts, though steady, have
not yert fully materialized.

Africa’s geography and the number of its land-
locked countries make it highly dependent on tran-
sit corridors. It hosts several transit agreements on
paper—but implementation has faced various chal-
lenges. There are four different regions with separ
rate problematics: Western Africa (the West Afri-
can Economic and Monerary Union, or UEMOA,
plus Ghana), Central Africa (the Douala Corridor),
Eastern Africa (the Kenyan and Tanzanian corri-
dors), and Southern Africa. In many ways the in-
tegration of transport and customs policies is most
advanced in Africa, at least within the main regional
groupings—in Western Africa, UEMOA and the
Economic Community of West African States
(UEMOA-ECOWASY; in Central Affrica, the Eco-
nomic and Monceary Community of Central AF
rica (CEMAC); in Eastern Africa, the East African
Community (EAC) and the Common Market for
Eastern and Southern Africa (COMESA); and., in
Southern Africa, the Southern African Develop-
ment Community (SADC), There are few restric-
tions on the movement of people and vehicles, and
there are common vehicle insurance systems (yellow
and brown cardsin ECOWAS and COMESA). Fur-
thermore, UEMOA and CEMAC are 3 monetary
union where residents can cross borders with simple
identification documents. Unforrunately, all this has
not yet created an efficient transit regime.

Western Africa has chosen as its common transit
system the Transic Routier Incer Etar (TRIE), based
on the TIR. Unforrunately, the TRIE has not suc-
ceeded so far, as implementation has departed from
an important principle: the regulation of entry, and
incentives for quality services, have been jeopardized
by using queucing systems for truckers in the appli-
cation of peotectionist and interventionise bilateral
agreements. Also, excessive overloading has made it
impossible 1o seal cargo. The sitvation is beteer in
Southern Africa, but—as mentioned above—the
traditional role of customs brokers and che frag-
mentation of guarantees prevent the emengence of
4 regional system.

Three lessons emerge from a review of implemen.
tarion problems and the lack of success in creating

regional systems (Arvis. Marteau, and Raballand
2010; Arvis 2010). First, an cfficient transit regime
depends on the other components of the ransit sys-
tem, including institutional capacities, private sector
capacity, and other political-cconomic constraines.
Second, misconceprions in transit design and im-
plementation have appeared even in conducive en-
vironments for a successful transit regime. Third,
the conceprual differences berween the TIR and the
European common transit system are complex and
are not always fully understood.

Most regional experiments such as the TRIE
have been implicicly based on two principles—prin-
ciples that clearly depare from the experience of
the efficient regimes in Europe. One is thar transic
should be as open as possible to small scale operatoss.
The other is that regional syscems should be adapred
to meet those operators’ needs. The resulting ap-
proach waters down key design principles and imple-
mentation mechanisms (such as guarantees and cheir
management), as is known from history and from
the European experience.

The main conclusion is that there is no strong
business case for regional TIR lite. Instead, com-
mon transit may be implemented within a subregion
in the very few cases where regional integration—
in transport and fnancial services, trade, and
customs—makes it possible. Berween regions, or
within regions with limited integration, TIR should
be seriously considered as a global transit regime.

Transit facilitation and trade facilitation:
differences and misconceptions

Transit trade usually is small compared with imports
and exports, and usually it requires less oversight,
capacity building, and investments. Transit facilita-
tion measures may differ from, or they may comple-
ment, the trade facilitation measures proposed in
this handbook.

Transic facilitation relies on components in four

categories, listed below.
o Building national capacities, including:

« The implementation in cthe customs code of
areal national transit system, with the provi-
sion for a transic manifest different in form
and substance from the customs clearance
declaration.

CDOROEA MANAGEMENT MOOCRNIZATION

168

weaag 1mungy I : I



S——

s The creation of a service specialized in
transit.

» The training of border officers in border
posts accredited for transit.

o Improvement in the information tystem: customs
should implement a rigorous paper or ICT based
documentation cycke that reconciles entry and
exit documents.

« Regulation of entry for operators involved in
transit,

o International cooperation: this should address
issues such as the harmonization of documen-
tation, the mutual recognition of controls and
guarancees, and the exchange of information,

A little help trom technalogy:

tracing, not tracking, is needed

Customs agencies must properly manage the infor-

mation on transit manifests or carnets in order to

do three things:

« Trace the goods entering and exiting the coun-
try, with adequate management of transit mani-
fests or carnets.

« Discharge the bonds.

« Communicate with other participants, or with
an overseeing body {such as the IRU) in the
case of a carnet system, An ICT system can be
of grear practical help. Within customs in the
transit country, the system cleceronically rells
the cxit post to expect the arrival of a shipment
within a plausible timeframe, When closed by
the exit post, the transit information is input and
the guarantee is automatically released.

The automation of customs documentation
is widespread, Several applications have modules
for national transit. For instance, the United Na-
tions Conference on Trade and Development
(UNCTAD) has already developed transic add-
ons o ASYCUDA++. The national transit mod-
ule is already builr in new gencration systems such
as ASYCUDA World and its competitors.” So
far these systems have nor been adapred 1o carnet
systems.

The interconnection of national customs is desir-
able and practically indispensable for a truly region-
ally integrated system, such as the NCTS in Europe.
Teallows for a seamless exchange of information on a
transit manifest or the initiation and termination of
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a bond. Ar thar stage NCTS is the only fully func-
tional application for regional transic.

The ¢-TIR, which has 3 different concept, is in
its pilot phase. In < TIR the camet barcode or Safe-
TIR number helps validaze 2 page of the carner at
one of the border crossings, and this information is
sent into a central darabase to which each participat-
ing country has access. Radio frequency identifica-
tion device (RFID) technology applied o vehicles
or trailers may also facilitate the tracing of cargo on
3 corridor and speed up controls at entry and exir
checkpoints. As of mid-2010 there are no full scale

examples.

Tracking as apposed to tracing: Transit goods can be
traced through the automation of carnet or transit
manifest. Tracking, in contrast, involves localizing
the merchandise. The prices of global positioning
system (GPS) racking devices are falling, and they
are ever more popular with large rrucking firms thac
want to know where their vehicles are at all times
{so they can alert consignees if delivery is likely to
be delayed). Drivers who have breakdowns also wane
their companies o know where to find them, and
GPS devices have become important management
tools for Jogistics operators.

Such tracking for the benefit of cargo owners
should not be confused with tracking by customs
or other border agencics, which may be done with
or without the trucker’s knowledge. Suppliers rec-
ommend electronic devices to customs authorities,
and products such as e-seals with GPS tracking have
their appeal. However, for a transit system to work,
there is absolutely no practical nced for real time
tracking, There are serious disadvantages as well,
including the rinforcement of the control mental-
ity (with the potential for abase) in place of a part-
nership approach with incentives foe compliant op-
crators offering guarantees. In addition, there is no
established best practice or clear guidance for how
customs can use tracking information—nor has any
developed country implemented it

Recent expericnce suggests that the eventual
contribution of e-seals and rracking may be less w
improve procedures than to help rebuild confidence
berween customs and transit operators, leading o
the disuse of unfriendly control solutions such as
convoys, For instance, in Jordan e-seals have been
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implemented recently o dispense with convoys.
Kenya and Ghana arc doing the same with the sup-
port of trucking companies.

Those examples show that technology is un-
likely to change the principles of transit regimes,
which are universal and predate the industrial revo-
lution. While the automation of information and of
financial flows is very desirable, much clarification is
needed on how to do it, especially between countries.

What is not needed, not desirable,

and does not work: some common
misconceptions corrected

The perception of a need for real time tracking and
GPS, or for heavy ICT, is not the only misconcep-
tion commaonly encountered in corridor transit facil-
itation projects, Other misconcepeions are rectified
below.

o Freedom of transit docs mot mean:

o Freedom to choose routes in tyansit countries.
Itis perfectly acceptable for a transit country
w impose certain routes for transit traffic, as
long as it docs not discriminate by erade eype
or by carrier nationaliry, For instance, envi-
ronmental reasons or nfrastruceure load
capacities may justify the concentration of
heavy vehscles on certain routes. Customs
may also impose routes for transit teaffic to
prevent trucks from wandering,

o Transit services open to everybody. The regu-
lation of entry to favor compliant operators
is desirable. A major problem is that many
developing countries have pushed for transit
to be as open as possible to the local rruck-
ing sector.

o Transit does mot requeive & heavy border infrastruc-
ture.

« Since the process at the border should be
Limired to fairly simple diligence—check the
manifest and the seals, no inspection—there
is no need for a large eransit infraseruceure.

+ Transit does not require specific border post
armangements.

»  Transit fows should be separated from the
flows cleared at the border: for example,
there may be a separate fase lane at a border
post with substantial activicy (100 rrucks a
day).

« Transit facilitation in fact reduces the need
for border infrastructure.

«  Needs for ICT wre very limited, and overreliance
on ICT solutions may be producti

«  Bonds are not expensive, and transit cannot do
without bonds. The costliness of bonds is an ar-
gument commonly used againss joining the TIR,
or for developing an idiosyncraric solution. But
even when bonds are fairly expensive (for exam-
ple. up to 1 percent of value), their cost is much
less than that of ather logistics needs—such as
transportation—or than the impact on produc-
tion and discribution of an incfficient transit
supply chain (Arvis, Mustra, and others 2010).
In facr, the cost and low availability of bonds are
a consequence—not 4 cause—of inefficiency in
transit regime implementation. In many devel-
oping countrics, it is true, small rransit brokers
cannor casily mobilize bonds from commercial
banks—but with proper regulation of enery, or
in a regional system, those brokers should not be
in the market. The cost of bonds is also increased
by the time raken to discharge reansit and by a
lack of competition for their offering (for ex-
ample, in Western Africa a monopoly is given to
chambers of commerce, for which bonds are an
important source of revenue).

o Some simple ideas on where and bow to dear—
""“S”‘Pl‘"‘“[] sense prop i
simply do not work. Among such ideas, some of
the ones most found in repores and project pro-
posals ar present arc:

o For landlocked couniries, clearsance at the port
of entry in the gateway country. Beyond the
obvious issues of territorial jurisdiction, the
main problem with this idea is thar the tran-
sit country, to prevent fraud or fscal Joss,
still needs a system 1o make sure thar goods
are consumed in the destination country.
At best there can be preclearance, with the
risk of adding a layer of procedures. In rare
instances this is feasible: for example. where
there is a very short transit corridor and a
dominance of transit trade over domestic
trade at the port of entry.

o For a customs union 1o dispense with tran-
st procedures entirely. In fact, since VAT or
sales taxes are collected In the country of
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consumption, some transit mechanism muse
be maintained—even if a collecrive mecha-
nism is agreed for the collection of extra-
union dury (asin the EU and SACU),

Enabling policies for transit facilitation,
apart from those related to customs

Transit system implementarion relics not only on
customs relared measures but also on policies related
to transport, infrastructure, and services. Such poli-
cies have been comprehensively treated (World Bank
2008; Arvis 2010). Nevercheless, here are a few of
the more important.

Harnessing open markets for

transport and logistics services

Liberalizing accews to markets. Countrics thar suill
closely regulate their trucking indusery should take a
second look at restrictions on catry into the industry
and ar reserictive arrangements that have the effect
of reducing truck capacity urilization or service qual-
iry. Transit countrics that reform their trucking
regulations—first for domestic traffic, and sccond,
for bilateral craffic and transic waffic to landlocked
neighbors—stand to benehir.

In many instances, restrictions (such as quoras)
for cransit rruck operation comes from the desire of
landlocked least developed countries to secure a cer-
tain share of the transit waffic for their own cruckers,
However, experience in boch Central Africa and the
Greater Mckong Sub-region shows the drawbacks
of bilateral negoriations chat reserict the numbers
of operators and the market shares of certain other
countries. Protectionism of chis sore generally is ar
the cost of the trading community, through lower
productivity and through higher rariffs.

The inefficiencics of a rour de role system are
many. Having to wait in linc is the most obvious
bur not necessarily the most damaging, A greater ill
is the barrier introduced between the freight owner
and the trucker, preventing them from negotiat-
ing their contracts directly. Much is to be gained
if these parties can ger to know cach other through
regular service, so that che freight owner knows who
is carrying his goods and what risk he runs of pil-
ferage or late delivery. The trucker also benefies by
coming to understand the freight owner’s qualiry
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requirements: puncruality, special handling, and
other concerns,

Regulating for quality instead of quantiey. License
resteictions often applied include limitations on
where a carrier may operate (defined regions or
routes), on truck types, and on the kinds of com-
moditics to be carried, as well as the rigid scpara-
tion of for hire services from own account opera-
tions. Governments practicing such restrictions are
encouraged to consider replacing them with qualicy
licensing, Quality licensing teses and recognizes an
operaror’s ability to perform—its rechnical skills,
its bookkeeping and financial capacity. As an
adjunct to the TIR, the IRU offers an internation-
ally recognized certificate of professional compe-
tence for trucking firm managers and cheir driv-
ers. Qualiry licensing does not set a prior limic on
the number of carriers to be certified, bur it raises
the professional standards of the industry. I can
empower carricrs to charge higher rates for superior
services, and it can qualify them for enery into the
TIR system.

Rewarding reliable transporrers. Border control
agencies that introduce selective inspection on the
basis of risk analysis arc likely to favor the higher
standard carriess, those who maintain a consistent
patcern of operations that can be recognized in a
customs risk analysis database. Such carriers can be
rewarded with green channel treatment, reducing

delays to a minimum.

Avaiding the repeated weighing of trucks in transit.
Multi-axle trucks involved in international crade are
rarely the worst overloading offenders. Nevertheless,
in some corridors they are considered easy rargets for
informal payments and are repeatedly stopped and
weighed. As an alternative—for consistency with the
goal of developing a premium class of internagional
frtigl\l il §==CONTAINErs moving overland
should be weighed before departure from the port
of entry in the transit country (or from the poine of
origin in a landlocked country) and ar border cross-
ings. They should be provided cthere with official
weight certificates cxempting them from further
weight checks in the same country, provided that
seals remain unbroken,
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Enbancing the vole of integrators (freight forward-
er5). With the intensified focus on source to destina-
tion supply chains, there is now a premium on good
forwarding scevices, Delivery thar is refiable and on
time is highly valued. Shippers are increasingly will-
ing to pay specialist agencies—multimodal opera-
tors—2o0 assume full responsibilicy for the entire sup-
ply chain. By means of a through bill of lading, the
shipper enters into a single rransporr contract with
the freight forwarder—who in turn makes separate
contracts with trucking firms, railways, or shipping
lines to cover cach leg of the multimodal journey.

Shriuking the role of customs brokers. Even as freight
forwarders are increasingly used, the demand for
customs brokers is being reduced by the focus on
integration and by the trend toward shifting clear-
ance from border crossings to destination points
(consignees’ premises). Declarations can now be
prepared by the shipper and filed clectronically. The
introduction of truc regional transit systems will
also reduce the need for intermediarics at the border.

Inland container deposs. In recent years these have
grown in number, as they offer a convenient inter-
mediate solution between clearance at the border and
clearance on the buyer's premises, Similar to dry ports,
inland contsiner depots often are locared in the out-
skirts of hub citics, where the price of land is moderate
and where arterial highways and railways give good
access while avoading interference with urban traffic,
The core functions of such depots are the unloading
of containers from long distance trucks (and trains)
into short term bonded storage; the inspection of
the coneainers; the payment of duty and obtaining of
customs chearance; and the refoading of the contain-
ers onto local trucks for ddivery in and around the
city. A secondary function that may be added is ware-
housing, where containers—after being cleared by
customs—can be unstuffed and thelr contenes dediv-
ered to multiple destinations, or even broken down,
processed, and repackaged for muleiple final bayers (as
with pharmaceuricals or auto parts).

Managing trade corridors

The main practical reason for looking ar trade cor-
ridors in a policy perspective is to focus not only on
improving the routes used by transport and other

logistics services in the corridor, but also on increas-
ing the quality of those services. The right manage-
ment framework can give a landlocked country a say
in the provision of infrastructure and seevices on
routes thar, though imporrant t its trade competi-
tiveness, lic outside its borders. Six poings are impor-
rant here:

« Corridor management agencies are another way
of building trust berween partners (and have
performed well in this respect, ar least in Ease-
ern Africa).

« Corridor groups need to have dear development
objectives, with 2 mandate for problem solving,

« Corridor issues, by their narure, are often solved
through interactions among many public and
private entitics,

« Corridor management requires a strong and en-
rhusiastic champion.

« Corridoes can pilot reforms.

+ Funding for corridor management is a special
challenge.

Monitoring, measuring, and

benchmarking corridor performance
Monitoring the performance of corridors is impor-
tant if interventions are to be targeted. Most cor-
ridor performance measurements have included
cost and time, but not all have specified the unit of
tTAnsport: per ton, per consignment, per truck, or
per twenty foot equivalent unit (TEU), This com-
plicates comparison across corridors, Reliability and
safecy are also important, but they are hard to specify
consistently. An international consensus needs to be
developed on these definitions.

A promising contender is the method thar the
United Nations Economic and Social Commis-
sion for Asia and the Pacific (UNESCAP) has de-
veloped, using a graphical method to show corridor
performance (cost and rime). It is now widely used
throughout Central and Eastern Asia. Another ex-
ample is the FastPath software, developed for the
Unired States Agency for International Develop-
ment (USAID) to help identify and evaluate poren-
tial improvements in developing countries with port
and logistics chain inefficiencies.

To generate indicators of a corridor’s perfor-
mance, 3 monitoring method should be used thar
incorporates the best characteristics of both the
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UNESCAP and FastPath models and thar is com-
patible with both of them. Among the advantages of
such a method are thar it differentiares berween ex-
ports and imports, that it specifics the overseas ori-
gin or descination of freight movements, and that ic
includes maritime segments. It also provides read-
ily understood specifications of minimum cost and
time, including the shipment size to which the speci-
fications refer and how variations above the mini-
mum should be estimated. Finally, it generates an es-
timate of the total transport cost using the corridor
and so offers a basis for assessing the importance of

Notes

1. Seill, in a few cases cargo originates and ends
up in the same territory but transits through
asecond country, For instance, commoditics
destined for the Northeastern part of India
and originating from other parts of India
transit through Bangladesh, as all alterna-
tive Indian routes are much longer.

2. Forillustrative purposes we focus on trucks;
however, the same applics for other modes
of transport, such as wagons, barges, and so
forth. In practice the procedures may be sim-
plified foe teains.

3. See "WTO Legal Texts,” World Trade Or-
ganization, hrep://www.wro.org/english/
docs_c/legal_e/legal _c.hem.

4. Sec "IRU: International Road Transpore
Union," IRU, htep://www.ira.org.

5. Norway, lceland, Switzerland, and
Liechtenseein.

6. Acuerdo sobre Transporie Incernacional
Terrestee (ATIT).

7. CGnetin Ghana, Gainde in Senegal, Simba
in Kenya.

———. 2010. Connecting Landlocked Developing
Countries to Markets: Trade Covvidors in the 215t
Cennury. Washington, DC: The World Bank.

Arvis, |, J.. Martcau, and G. Raballand. 2010, The
Casr of Being Landlocked: Logistics Costs and
Supply Chain Reliability. Washingtos, DC: The
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Saslavsky. 2010, Connecting to Compete: Trade
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De Walf, L. and J.B. Sokol, eds. 2005. Cusroms Mod-
ernization Handbook. Washington, DC: The
World Bank.

UNECE (United Nations E ic C 1531
for Europe). 2010. “TIR Handbook: Customs
Convention on the Internarional Transport
of Goods Under Cover of TIR Camers (TIR
Convention, 1975)." UNECE docament ECE/
TRANS/TIR/6, United Nations, New York
and Geneva. Available at hrep://wwwunece.
oeg/tir/tie-hbheml.

UNECE Inland Transport Committee. 1982, “In-
ternational Convendon on the Harmonizaton
of Frontier Controls of Goods." UNECE docu-
ment ECE/TRANS/55/Rev.1, United Na-
tons, Geneva,

UNECE {United Nations Economic Commission
for Europe) and UNCTAD (United Nations
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tioms. Geneva: UN.
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CHAPTER

The national security
environment: strategic context

David Widdowson and Stephen Holloway

The radically changed nature of the international trading environment
since the Seprember 11, 2001 artacks on the United States has had a
significant impact on border operations, In many cases the regulatory
burden on the international trading community has increased consider-
ably. Indeed, while no doubt well intentioned, a number of government
responses to the international security threar may do lictle more than
increase the regulatory burden on honest traders and achieve lietle in the
way of enhancing the ability to identify potentially high risk individu-
als or consignments, Well designed national security requirements can,
however, be incorporated seamlessly into border operations in a way that
can enhance national security without compromising trade facilitation

objectives.

This chaprer explores ways in which
this can be achieved—with specific
commentary on recent developments
in regulatory supply chain secarity
initiatives, and on the appropriate-
ness of various regulatory responses
from the perspective of risk manage-
ment and commercial pracricality.
The chaprer identifies key clements
of a contemporary compliance man-
agement strategy and their applica-
tion in mitigating risk. It then iden-
tifies specific risks ro the security of
the internacional supply chain and
analyzes a range of compliance man-
agement strategics intended to address
such risks. Based on that analysis, it
provides policymakers and adminis-
trators with a range of recommended
policy responses and operational
strategics,

174

Regulation of the
international supply chain
since September 11, 2001

The regulatory focus on the interna-
tional supply chain changed after Sep-
tember 11, 2001 from onc that was gen-
crally faciliative to one that placed the
secunty of the supply chain ar the center
of border management policy. Border
control—of which supply chain security
is but one clement—has always formed
part of the regulatory continuum, and
since the 1980s there has been a global
cffort on the part of regulators to
achicve an appropriate balance between
facilitation and regulatory intervention,
There is, however, clear evidence indi-
cating that the balance has been tilted
heavily towards intervention following
the 2001 arracks (Widdowson 2006), at
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least as far as many developed countries are
concerned,
| )

advocates the age of voluntary compli-

ance through cooperation, support, and the positive

More significanely, whereas customs con-
trol issues have traditionally centered on commer-
cial illegaliry (for example, dury evaston) and general
community protection (for cxample, against harm-
ful produces and biological threats), the 2001 artacks
highlighted the porential for the supply chain ieslf
1o be utilized by terrorists to cause physical and eco-
nomic damage. A proliferation of security focused
control regimes ensued. Indeed, supply chain secu-
rity promprly became the priority issuc, and with the
three day closure of the Unired States borders, the eco-
nomic impact of any breakdown in the supply chain
became obvions to everyone involved in international
made. A number of initiarives, introduced to improve
the security of the supply chain, were developed and
implemented, first by the United States and subse-
quently by other countrics and incernational organi-
zations. Understandably, the United States initiatives
have tended 10 lead the supply chain security agenda,
and thar continues to be the case, althoogh wich in-
creasing controversy and some resistance from other
countries and the private sector, Cases in point are the
controversial Importer Securiry Filing and Additional
Carrice Requirements for cargo arriving in the United
Seates by ocean vessels—commonly called the 1042
rule*—and the practice of 100 percent maritime cargo
container scanning under the Secure Freight Incerna-
tional Conrainer Security project.”

Such controversy serves to challenge the appro-
priateness of certain approaches to supply chain reg-
ulation, and it questions whether the supply chain
is becoming regulated and controlled to the detri-
ment of the efficiency and effectiveness of both gov-
ernment and business. In analyzing the appropri-
areness of the diverse regulatory regimes from the
perspective of risk management and commercial
practicality, it is first necessary to bricfly examine
the principal elements of a contemporary compli-
ance mnapmcm nu(cgy.

Elements of modern
compliance management

Models for managing regulatory compliance essen-
tially fall into two broad categories: normative and
rationalist (INECE 2009}, The normative model
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reinforcement of compliant behavior. The rational-
ist model, on the ocher hand, advocates an enforce-
ment approach, the focus of which is the dererrence
of noncompliant behavior by punitive means.

In practice regulatory agencies will generally
adopr compliance management strategics thar in-
corporate both normarive and rationalist elements.
These clements effecrively represent opposite ends
of 1 compliance management continuum that seeks,
firscly, o encourage voluntary compliance, but also
includes a range of punitive measures that may be
applied in the event of noncompliance.

A number of issues need o be considered when
determining the bese mix of clements thae should
be present in a regulatory framework. These include
the need to achicve a cost effecrive outcome consis-
tent with the desired policy outcome; the nature of
the operational environment that is being regulared
including the commercial pracrices thar apply; and
the extent to which the regulatory requirements are
likely vo impact on che operational effectiveness of
the activity being regulated,

Consequently, most compliance management re-
gimes will compeise 4 combination of regulatory ap-
proaches, with the specific components of a particular
scheme being dependent on the scope of the risk that
is to be treared and the demographics of the regulared
population. Moreover, the selection of individual
strazegics to be employed will depend not only on the
risk thar noncompliance mighe present but also on the
consequences that might ensue from failure.

Regardless of the strategy adopted, the rule of
law must remain at the core of any regulatory re-
gime, bearing in mind the fact that the fundamen-
tal role of the regularor is to ensure compliance with
the law. Achievement of government objectives (in
this case ensuring security of the supply chain} relics
first and foremost on well constructed rules, and it is
therefore incumbent upon regulators o continually
question the validity of the rules char have been es-
tablished in arder to ensure their ongoing relevance
to the policy aim. In the political climate since the
2001 areacks, however, it takes a very brave person
to question the validity of rules that have ostensi-
bly been designed to mitigate supply chain security
risks, This issuc will be addressed lazer.

175



Several models have been developed to identify
betzer practice in regulatory compliance manage-
ment, all of which emphasize the need for an effec-
tive legistative base, The model shown in figure 18.1
illustrates the need for a sound legal basis on which
1o build the range of adminiserative and risk man-
agement strategics which the border agency chooses
to adopt (see for example Widdowson 2005b).

Informing the international trading community
An appropriate range of client service strategies,
including effective consultation armngements and
clear adminiserative guidelines, is necessary to
provide the commercial sector with the means w
achieve certainty and clarity in assessing their lia-
bilities and entitlements (reflected in the second tier
of the pyramid in figure 18.1). In 1997, when call-
ing for an urgent international process of regulatory
reform, the Organisation for Economic Co-oper-
ation and Development (OECD) stated that such
reform should include more flexible approaches o
regulatory compliance management, with the longer
term goal of shifting governments *from a culeure of
control to a culture of client service” (OECD 1997).
Such a culeural shif has required government
agencies to accepe the view thar strategies other than
fi activities rep legitimate means of
mitigating the risk of noncompliance and are critical
o achicving an cffective balance beeween facilitarion
and regulatory intervention, Indeed, it is of critical
importance to ensure that the commercial sector is
provided with the ability to comply with regulatory
requirements. They need to know the rules. If they

. Simplified compiiance managomant
pyramid

don't know, then how can they be expecred 1o com-
ply? While ignorance of the law may be no excuse, it
explains many instances of noncompliance and. con-
sequently, the need to provide meaningful advice to
those who are being regulared is essential,

Compliance assessment

The clements of compliance assessment in the bor-
der management context generally inchede data and
physical screening, documentary checks, and risk
based scanning and physical examinations as well as
preshipment and postshipment audits and investi-
gations (reflected in the third ticr of the pyramid in
figure 18.1).

Effective compliance assessment includes strate-
gies that are designed to identify both compliance
and noncompliance. This docs not sit well with those
who favor 3 focus on noncompliance and who argue
that the only recognized resule of compliance as-
sessment activities is the identification of noncom-
pliance, together with associated enforcement ac-
tions such as prosecution and monetary sanctions
(Widdowson 2006). The saying “If it k't counted,
it won't ger done” applics aptly to this siruation, In
other wonds, if the management focus is solely on the
identification of noncomplicrs, staff will fail to see
the relevance of identifying compliant traders. This
is 3 particular problem in much of the developing
world where traders, regardless of their compliance
record, face almost exactly the same regulstory con-
trols as noncompliant traders—so frequently chere
are few positive incentives associated with maintain-
ing a strong compliance record.

In recent times, there has been an increased em-
phasts on a partnership approach to assessing and
achieving regulatory compliance, and some such
strategies that have been introduced in the supply
chain security environment are discussed later. The
government and industry partnership concepe bs
based on the premise thar companies with a good
record of compliance require less, or different, reg-
ulatory scrutiny than those with a history of poor
compliance or about which little is known, The pare-
nership approach to security has been adopted across
a range of sectors—examples include the United
Seates Department of Homeland Security Transp
Security Administration’s Known Shipper Database
{commonly called the Known Shipper program) for
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the air transport indusery” —and its potential appli-
carion ta air passengers is also a topic for debate,

Recognition

A key clement of the partnership strategy seeks to

provide highly compliant companies with ben-

efits such as facilitated clearance arrangements, an
entitlement to self assess, and reduced regulatory
scrutiny—bencfits thar provide compliant compa-
nies with the incentive to demonstrate their com-
mitment to comply with regulatory requirements.

The effectivencss of such armangements hinges on a

healthy working relationship between government

and industry, based on partnesship and cruse: chatis,

arclationship thar reflects a murual commitment o

accountability and improving compliance.

Laterin this chaprer we examine a number of part-
nership armangements thar seck to mirigare risk by:

« Identifying compliant businesses, including
those that are dedicared to ensuring the securiry
of their supply chains.

« Encouraging participation in such partnership
arrangements by providing a range of benefits
that formally recognize the compliant nature of
participating businesses.

« Enabling regulstory agencies to place a greater
focus on the trade transactions of higher risk
businesses.

Such partnerships must be a two way proposition
with clearly identified costs, benehits, and responsi-
bilities for both parties. Consistent with the coop-
erative, consultative approach that a partnership
program is intended to achicve, industry should be
invited to play 2 major role in identifying the range
of incentives that may be made available under such
an arrangement. Signing up to such partneeship
programs is not, however, a cost free decisson, and
thercfore the benefits offered through such programs
need 1o be tangible and meaningful.

Provided such programs can achieve mutual ben-
cfit for both government and industry, the partner-
ship approach is destined to succeed. However, if the
anticipated benefits fail to materialize for cither of
the parties, the relationship is likely o be less chan
successful, particularly when would-be participants
have made a significant investment in the initiarive.
Given that one of the partics to such a parenership is
a regularory authority, it is hardly surprising to learn
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that the benchits that fail to materialize are generally
to the detriment of indusery (Widdowson 2005a).

Enforcement
Naturally, in the process of assessing the level of com-
pliance with border regulations, agencies encounter
two siteations: compliance and noncompliance.
The noncompliance spectrum will range from inno-
cent mistakes to blatane fraud. If the error nears the
fraudulent end of the spectrum some form of sanc-
tion will need to apply, such as administrative pen-
alties or—in the more severe cases—prosecurion,
license revocation, or possible criminal prosecution.
Before determining the need for or nature of 3
sanction, however, it is imporzant for regulators o
idenrify the true nature of the risk by establishing
why the crror has occurred. For example, it may re-
sult from a control problem within a company duc
to fawed sy and procedures, or it may be the
result of a deliberate act of noncompliance. In such
situations the most appropriate mitigation strategy
will depend on the nature of the identified risk and,
unless the act is found to be intentional, it may be
appropriate to address systemic problems within the
entity or to provide the company (or perhaps an en-
tire industry sector) with advice on particular com-
pliance issues or provide formal clarification of the
law through binding rulings or other means (Wid-
dowson 1998). In all cases the severity of the mea-
sures applied should appropriately reflect the level
of noncompliance—in other words, “let the punish-
ment it the crime.”

Management based regulation

The concepr of management based regulation seeks
to leverage business knowledge, experience, and
practice to achieve the regulatory objective, Thus it
has the potential to be far more cost effective than
prescriptive regulation, and it cereainly is less disrup-
tive of those business processes. Itis also more likely
to encourage innovation in managing compliance
risk, since businesses are morce likely to comply with
their own internal rules and procedures than with
those imposed externally by government. Indeed,
there is empirical evidence 1o suggest thar manage-
ment based regulation can lead businesses o make
risk related behavioral changes (Bennear 2007),
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