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بين الفقه والقانون الشرعية الجنائية مبدأ  

التومأحمد  صالح
*
 

:المستخلص  

Abstract  
The research discussed the concept of criminal legitimacy in jurisprudence and Law, the 

researcher aimed at reaching a number of goals, including: Enriching the field of the Criminal 

Investigation through a comparative study which highlights the advantages of Islamic legislation, 

letting people know about their rights which are guaranteed by Criminal legislation and charters 

before Law. The researcher addressed the vocabulary of such issue as per the following 

description: First: he depicted the criminal legitimacy through which the principle could be 

achieved, that is, legal wording of the provisions should be clear and its terms should be limited 

in order to prevent wrong construction and expansion in the interpretation, because the criminal 

provision should be limit in construction. B- The expansion of the definition and deployment of 

laws, so that people can adapt their behavior according to them. C- Legitimacy and validity of 

procedures, including inspection, arrest and reserve detention procedures, and to be in its proper 

place and don't exceed the legal limits.Secondly: the Famous criminal Rule (No crime nor 

Punishment without a provision) needs that the process of criminalization and punishment must 

subject to it, so that no person shall be criminalized without a certain and valid Law, nor 

criminalizing the past acts with subsequent laws, especially in the public right violations, save as  

what were excepted, such as cases of serious and major crimes.  
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Also, the process of criminalization and punishment shall be subject to the provisions of the 

constitution which is deemed the dominant in the event of a conflict occurrence. 

Third: The researcher addressed also the matter of the validity of the Criminal text with 

retroactive effect if it is in the interest of the accused and improves his position. 

Fourth: The researcher handled the matter of the produced evidence in lawsuit if it was made by 

illegal means, does it annul and invalidate its effect? The researcher favored to act as per it and 

listed many justifications of which. Also, the research handled the attitude of Islamic legislation 

on this issue and the disintegration of the forbidden description off the origin of thing. The 

researcher concluded many outcomes, among of which are: the produced evidence in lawsuit if it 

was conducted by illegal means, it will not be against the criminal legitimacy if worked upon 

witch, and the retroactivity of the fittest text for the accused person does not contradict with the 

principle of legality.  

 :الكلمات المفتاحية
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 :قدمةالم

أهمية البحث  

:مشثكلة البحث   

 :هداف البح أ

 

 

 

 

 :منهج الدراسة لهذا الموضوع 

 

 

 

 

 

 .مفهوم هذا المبدأ: أولًا

 : تاريخ هذا المبدأ:ثانيا 
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چ  چ  چ  ڇ   چ

 چڇ   ڇ  ڇ  ڍ  ڍ  ڌ  

ى  ى        ئا  ئا  ئە      چ

ڇ  ڇ  چ  چئە  ئو  

 چ  ڈڇ  ڍ   ڍ  ڌ  ڌ  ڎ  ڎ  ڈ ڇ 

 :مبدأ الشرعية والقوانين الغربية: ثالثا 

Common law of 

England
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 :شروط تطبيق مبدأ الشرعية وفيه ثلاثة مطالب 
 .قوانين والنظمشرط في وجوب الوضوح لل.1

 .شرط في وجوب التعريف بالقوانين والنظم   .2
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الشثثرعية ارجثثرا  يثثة"شثثرط  .3

:أولا 

التحقيث  الننثا ي   عدالة:ثانيا

ئې    ئى  ئى  ئى    ئېئۈ  ئېچ 

ۓ    چچی  

ۆ  ۈ    ۆڭ  ڭ  ڭ  ڭ   ۇ  ۇ

 چ    ۋۈ  ۇٴ

                                                           



  volume 16 (1) 2015                             يةالإسلاممجلة العلوم والبحوث 

 

7 
 





 : وفيه مطلبان (12)رجعية النص الأصلح للمتهم
صلح موقف الفقه والقانون من رجعية النص الأ

 :  للمتهم

ۇ  ۇ  ۆ  ۆ   ۈ  ۈ  ۇٴ   چ 

 چۋ

                                                           

 

ۇ  ۇ  ۆ  چ 

چۆ   ۈ  ۈ  ۇٴ   ۋ





نمثثو ل لعمثثم المحثثاكم وتطبيقاتهثثا لرجعيثثة الثثنص      
 .الأصلح للمتهم
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 : الاستئناف قرار محكمة

                                                           

 :الموازنة والترجيح 

:أولًا

:ثانيًا
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الشرعية والدليل المنتج في الدعوى إذا تُحصِل عليه مبدأ 
 . بطريقٍ غير صحيح في الفقه والقانون

Illegally of  Obtained Evidence

                                                           

 .مسلك القانون في هذه المسألة 

The Common Law of 

England

U.S.A

Case 1955
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The Common 

Law of England

 . ي تناه هذه المسألة ارسلامقه في مسلك  الف 

ک  ک  گ         گ  چ 

چگ       گ

                                                           

 

:أولًا

    چ

ڍ  ڌ  ڌ   ڎ  ڎ  ڈ  ڈ  ژ  ژ  

چ      ڑ  ڑ   



                                                           
 

  : 
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ٱ  چ 

ٻ  ٻ  ٻ    ٻ  پ  پ  پ  پ      ڀ  

چ ٺڀ  ڀ  ڀ  ٺ  ٺ



                                                           
 

 

نصوصٌ شرعية شغب بها بعض القانونيين على 
 .ة مطالبمبدأ الشرعية وفيه ثلاث

 .في قصة العرنيين.1

چ   چ  چ  ڇ  ڇ  ڇ  چ 

ڇ  ڍ  ڍ   ڌ  ڌ  ڎ  ڎ  ڈ  ڈ  

ژ  ژ   ڑ  ڑ  ک  ک  ک  ک  
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ڱ  ڱ  ڱ    ڳگ   گ  ڳ  ڳ  ڳ  گگ

 چڱ  ں   ں  





                                                           

 



ڇ  چ   چ  چ  ڇ  

ڇ  ڇ  ڍ  ڍ   ڌ  ڌ  ڎ  ڎ  

ڈ  ڈ  ژ  ژ   ڑ  ڑ  

ک
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 .حدي  اللعان  .2



ۓ   ھ  ے  ے چ 

ۇٴ     ۈۓ  ڭ  ڭ  ڭ      ڭ   ۇ  ۇ   ۆ  ۆ  ۈ

ۋ  ۋ   ۅ   ۅ  ۉ  ۉ  ې  ې  ې    ې           ى  

چى  ئا  

                                                           
(



:في قصة الظهار  .3   


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 :الخاتمة

تيةللنتائج الآ

 

 

 

 

                                                           

 

 

 

 

 

 

 : التوصيات

 

 

 

 

 

 

 
 

 المصادر والمراجع
 القرآن الكريم 
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