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THE REPORTING PROCESS UNDER THE
CONVENTION ON THE RIGHTS OF THE CHILD

GERISON LANSDOWN

A. Introduction

The Convention on the Rights of the Child (CRC) was adopted by the UN
General Assembly in November 1989, It entered into force in
1990 and by December 1999 had been ratified by 191 states. Only the
United States of America and Somalia

have as yet failed to ratify it. As such
- it has achieved the unprecedented record of becoming a virtually univer-

sally accepted human rights treaty within only eight years of its adoption.
The CRC establishes an international monitoring mechanism through the
creation of the ten-member CRC Committee, elected by states parties. The
Committee held its first meeting in 1991, and began its first scrutiny of
states parties’ reports in 1993. The CRC requires that the Committee meet

annually. However, following a request of the Committee in 1994, made in
view of the volume of work associated with t

has since 1995 met three times a year.' Fa.]
period for scrutiny of states parties’ rep

he number of ratifications, it
1 session comprises a three-week
orts with an additiorial week at each
session for the pre-sessional working group.

The CRC imposes on states parties an obligation to report.to the Com-
mittee initially two years after ratification and

subsequently every five years.
The reporting obligation is cont

ained in article 44, which also requires
states parties to make these reports widely available in their ow

The purpose of the reports is to provide the Committee wi

information to allow it to develop a comprehensive understa
implementation of the CRC in every state

n countries.
th sufficient

nding of the
party. This comprehensiveness is

' Report of the 5th session of the Committee on tle Rights of the Child, UN Doc. A/49/41.
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understood to relate not only to all the areas covered by the CRC, but also

to the situation of al] children within the Jurisdiction of the state.

In order to guide governments in the Preparation of their initia] reports,

the Committee hag adopted Generg] Guidelines regarding the form and the
content of these reports.? The or:

indication of the nature and dep

B. Reéporting as a Process
The guidelines for initial reports (and sub
reports) recall that the process of prep
occasion for conducting a comprel
undertaken to harmonise nationa

should be one that ‘encourages and facilitates popular §
public scrutiny of government policies’.

Séquent guidelines on periodic
aring the report offers an important

1ensive review of the various measures

articipation and

In other words, the process is
Intended to promote social mobilisation and €ncourage government offi-

cials, non-governmental organisations (NGOs) and others to work col-
laboratively to realige children’s rights. It recognises that the fundamenta]

nechanism is to strengthen the national

‘ pected and the strategies needed to he
developed in order to meet their obligations to children. It is in this Spirit
governments publish their reports within their -
country. Similarly, the Committee’s guidelines fecommend that the sum-

* General Guidelines regard

ing the form and content of initial reports 1o be submitted by
States parties under article

44, paragraph 1(a) of the CRC, UN Doc. CRC/C/5.

> General Guidelines regarding the form and content of periodic Teéports o be submitted by
States parties under article 44, paragraph 1 (b) of CRC, UN Doc. CRC/C/58.

* M. Pais, “The CRC on the Rights of the Child’, in United Nations, Manua] on iy uman Rights
Reporting, UN Doc. HR/PUB/91/1 (Rev.1)(1997),
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The reporting process under the Convention on the Rights of the Child

with the concluding observations be published. This recognition of the -
national dimension to the internationsl reporting process is innovative,
and is linked to the ultimate purpose of enhancing respect for the rights of
children. The emphasis given to the national component of monitoring

was recognised by the 1993 World Conference on Human Rights in Vienna
as a model to be followed.’

C. A thematic structure for reports

The guidelines lay do‘;vx) a thematic structure for reporting under the CRC.
Instead of the more usual systematic article-by-article approach, the

guide-
lines group the articles of CRC into the following broad themes:

general measures of implementation;
* definition of the child;

* general principles;

« civil rights and freedoms;

family environment and alternative care;

> Dasic health and welfare;

- education, leisure and cultural activities; and
special measures of protection.

The complete thematic structure is set out in the Appendix at the end of
this chapter. |
« The rationale of the Committee in developing this thematic approach is
that the CRC embodies the rights of children to survival an
and to protection, as well as their civil
of articles within thematic clusters w

d development
and political rights. The grouping
as devised to promote greater under-
- standing amongst governments of the lolistic nature of the Convention.
Y Two particular benefits have resulted from their use.

l. IMPLEMENTATION

The first thematic cluster of articles relates to government obligations to
introduce general measures of impleméntation. Drawing together the obliga-
tions has lent them greater focus. It has enabled the Committee to assess
how the CRC has been used as an overall framework for action, and how its

* UN Doc. A/CONE.157/23,1 1., para. 89.
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. philosophy can be understood as a too] for change. The relevant obligations
in the CRCinclude the duty to undertake all measures to harmonise legisla-
tion and policy with the principles of the CRC (article 4), to publish and
make widely available the report within the country (article '44.6), and to
makethe CRC widely known to both adults and children (article 42). In the
course of analysing states parties’ reports on the measures taken to ensure
implementation, the Committee hag identified clearly strategies and struc-
tures which need to be introduced. Scrutiny of these structures is as Import-
ant as scrutiny of compliance with the individua] rights. The Committee’s
recommendations favouring inter-ministeria] committees, independent
monitoring mechanisms, interdepartmental cooperation at national and
local level, child impact statéments, annual reports to parliament, dialogue
with NGOs and dissemination of the Committee’s findings are consistent
with a commitment to strategic implementation.’ The recommendations
have been valuable in supporting the arguments of NGOs that without
effective structures at governmental level, the rights, needs and interests of
children will never be properly addressed.” Children lack autononljf, lack
thevote, are in a situation of political and economic dependency, with high
levels of need for public services (health, education, etc), and are particu-
larly vulnerable to the impact of those services. The emphasis placed by the
Committee on effective measures of implementation has been influential in
prompting initiatives in many countries to address their specific needs.

2. UNDERLYING PRINCIPLES

The guidelines identify four underlying principles which must be con-
sidered in the scrutiny of compliance with all other rights. These relate to

non-discrimination (article 2), the best interests of the child (article 3), the -

rights to life, survival and development (article 6), and the right of children
to participate in decisions affecting them (article 12). In considering, for
example, the rights of refugee children (article 22), or the right of children
to the best possible health (article 24), a thorough examination of the four
underlying principles must be made. In this way the Comunittee has high-
lighted the indivisibility of the rights embodied in CRC and encouraged a

¢ See, e.g., Concluding Observations for Poland, UN Doc. CRC/C/15/Add.31, tﬁe Unifed
Kingdom, UN Doc. CRC/15/Add.34 and Jamaica, UN Doc. CRC/C/15/Add.32.

" See, e.g., R. Hodgkin and P. Newell, Effective Government Structures for Children, London,
1996. ' :
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holistic approach (o children in Tespect of legislation, policy and practice,
The introduction of the concept of artic], 12 asan underlying principle, for
example, has also given considerable force to the recognition of children as

active participants in matters of concern to them, rather thag being merely
the objects and recipients of adult concern.

‘Family environment and alternative care’. The obligation on states to
adopt all measures to abolish traditiona] Practices prejudicial (o the child
(article 24.1) i located under ‘Basic health and welfare’, The guidelines
thus construe the right to respect for the physica] integrity of the child asa

social right of concerp within the family or as a health matter, whereas one
could equally argue that it is 4 fundamenta] civil right and should be so
expressed. Similarly, article 23 (embodyin 3 the rights of disabled children) .

s located within the theme ‘Basic health and welfare’, 3 grouping whicl,
would appear to confirm disability as 4 medical Mmatter. Yet there is ap
equally powerfu] case to be made for the cxplicit recognition that the right
of disabled children o the “fullest possible social integration’, g required

by article 23, is a basic civil right. By including it under health and welfare,

people entitled to byt denied equal respect and for whom social change
1s required to overcome direct and indirect discrimination. Ip short, it
re-affirms the medjca] rather than the social mode] of disability. Article 2
is identified as ap underlying principle but it coyld also be argued that

tion could equally and usefully be categoris
implementation. »
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+ child’s social development (article 32)

is grouped under ‘Special protection
measures’. However, it also needs to

be considered in relation to the right to
education and the right to play (articles 28 and 31), listed under ‘Education,
leisure and cultural activities’. Again, rights in relation to adoption which
are grouped in ‘Family care and alternative environments’ must address
the child’s right to preservation of identity which comes under ‘Civil rights
and freedoms’, and also the right to respect for the child’s culture, language
and religion which is located under ‘Special protection measures’. There is
~ aconcern that as a consequence of clustering, governments and NGOs may
make connections only between the rights that fall within the same cluster,
and may thus develop a narrower interpretation of the principles than is
necessary for the full implementation of the CRC.

The Commiittee has now produced guidelines for periodic reports which
‘require a more rigorous process of reporting from governments.® The first
periodic reports were examined in October 1997 The guidelines contain
very detailed questions which indicate the standards against which law,
policy and practice can be monitored for compliance. They should enable
the Committee to identify much more effectively where governments fail
to provide sufficient information and where there are gaps in legislation
necessary to protect the rights of children. The questions will also require
governments to be more explicit about the implementation and monitor-
ing of any legislative programme. NGOs too will be expected to produce
their reports in accordance with the guidelines, and the rigour they impose
should prove useful in promoting more effective monitoring of CRC. The
guidelines for periodic reports continue to follow the thematic approach to
reporting. It could be argued that having established the importance of
relationships between groups of articles in the guidelines for initial reports;

it might have been better to revert to an article-by-article system for the
longer term.

D. The role of NGOs in the reporting process and its'beneﬁfs

Article 45 of the CRC states that the Committee can request submission
of reports from the UN Children’s Fund (UNICEF) and other UN bodies
on areas falling within the scope of their activities. It can also invite these
and other competent bodies, including NGOs, to provide it with expert

® Supra, note 3.

® Committee on the Rights of the Child, Report of the sisteenth session, CRC/C/69.
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The reporting process under the Convention on the Rights of the Child

advice on areas falling within their respective mandates. The Committee
has responded to this unique provision by actively encouraging NGOs to
submit “alternative’ reports which provide the Committee with a fuller and
often more critical analysis of the state of children’s rights in a given coun-
try. Article 45 also emphasises the need for close cooperation between the
Committee as the international monitoring body and other bodies active in,

the field of children’s rights. It affirms the work of the Committee as a

dynamic process, as a catalyst for action.'® _

At the end of each session of the Committee, a week is allocated to

consideration of the questions to be addressed to the states parties which
~are due to appear at the next session. This pre-sessional working group
meets In private, no government representatives are allowed to attend and
no public record of the discussion is produced. NGOs, and in particular
national coalitions of NGOs, which have submitted written reports are
invited to attend the pre-sessional working group meetings. A three-hour
session Is allocated to each country report. At these sessions NGOs are
invited to comment on the government report and the process of its pro-
- duction (including how much NGOs were consulted in its preparation),
and to identify major issues of concern with regard to breaches of chil-
dren’s rights. UN agencies are also invited to attend and to contribute.
Following this discussion, the Committee writes to the state party with a list
of questions on which it seeks written answers in advance of the govern-
ment appearing before it. The government delegation then appears before
the Committee at the next session for a total of nine hours, after which
the Committee produces concluding observations which include detailed
recommendations for government action.

There are significant advantages to this procedure. Having had access
to the evidence of NGOs, the Committee is better placed to identify incon-

sistencies between the interpretation given by the state party of children’s v

rights and the realities on the ground. Its examination of government

delegations can be more critical, more focused and better targeted in the
following ways. |

(i) Through the identification of key issues of concern by the NGOs,

the Committee is provided with ma ny of the central questions which
need to be raised with the delegation.

#H0Pais, supra, note 4.
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!

(i1) NGOs will often provide a more eritical perspective on issues of
impleinentation._lt 1s a common feature of the concluding observa-
tions of the Committee that govemment reports lack information

~on the implementation of legislation documented. In the case of the
United Kingdom, for example, the Government observed that in
respect of article 12 (the right of children to be heard in proceedings
concerning them) children were entitled under the general law to
make representations if permanently excluded from school. In fact,
children have no rights under the applicable legislation to do so. Only
parents are given the right to appeal and to be present at the appeal
hearing. Any decision as to whether or not children can appear is in
the discretion of the appeal panel." | ,

(iii) An alternative report will often highlight significant gaps in the
government report and provide access to information not otherwise
available to the Committee, For example, in the report of the United
Kingdom, article 27 (the right of children to an adequate standard of
living for their proper development) was addressed merely by docu-
menting the range of social security benefits available to families. No
reference was made to the growingsituation of social inequality in the
United Kingdom with its harmful mmpacts on children’s well-being,
the growing problem of homelessness, and the inadequacy of benefit
levels to provide children with a proper standard of living. The fact is
that growing numbers of children are living in families dependent on
those benefits. Similarly, with regard to article 28 (the right to educa-

~ tion), the Government merely outlined the formal legislative provision

by which education is provided free of charge to all children between

the ages of five and sixteen. It failed to address the growing problem of

school exclusions, the evidence of discriminatory admissions proced-

ures in respect of black and other minority ethnic groups, and the

increasing dependence of many schools on voluntary donations from

parents, causing a widening of inequality between schools. The altern-
ative report was able to expose and highlight these concerns.

Encouraging NGOs to submit reports has promoted the creation of
national coalitions presenting information on behalf of the national NGO
bo

dy as a whole. The information produced in such reports is likely to be

' Initjal rep'or‘t of the United Kingdom, UGN Doc. CRC/C/] 1/Add.1.
"> Children’s Rights Development Unit, UK Agenda for Children, London, 1994,
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more authoritative and comprehensive than the report ofa single NGO and
thus of considerably more value to the Committee. It avoids duplication of
evidence presented to the Committee and provides for greater consistency
in its presentation. It also enables the Committee to gain a sense of prior-
ities among the concerns raised. The presence of NGOs at the pre-sessional
working groups gives the Committee an opportunity to assess the validity
or strength of any claims of breaches, and to feel more confident in relying
on those claims in pursuing concerns with government delegations. The
active involvement of NGOs in the process of reporting enhances their
capacity and commitment to serve as advocates in the follow-up to con-
cluding observations. Overall, this promotes the Committee’s concern to
see the reporting obligation as a process with a national dimension.

Significant benefits at a national level also flow from the open and recept-
ive approach of the Committee to NGOs in the reporting process. From
the United Kingdom’s experience, it is possible to identify a number of
positive outcomes.' For example, a small office of which the author is a
member, the Children’s Rights Development Unit (CRDU), was estab-
lished to coordinate the production of an alternative re
engaged a wide range of NGOs, and created an impetus for monitoring
compliance with the CRC. In the United Kingdom, and probably in many
other countries, the language of human rights does not inform the practice
of most professionals working with children. ‘Need’ and ‘welfare’ are much
more familiar concepts. By participating in the production of the report
to the Committee, many professionals were encouraged to go beyond iden-
tifying problems that exist for children, and to begin to evaluate those
problems against a framework of principles and standards with the status
of international law. The CRC introduced a new language and understand-
ing to perceptions of what is happening to children in the United Kingdom.
It provided an opportunity for children’s organisations to engage in dia-
logue about the concept of children’s rights and to consider the legislative,
policy and practice implications of the CRC. It also encouraged them to
scrutinise their own practice against the principles and standards of the
CRC.

The CRDU used the production of the NGO report as an opportunity to
disseminate information about the CRC and its implications for children;

port. This actively

" See UNICEF, A Model for Action: The Childrer,

’s Rights Development Unit, Florencé, 1996,
for a more detailed analysis of this experience.
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'aged people in the United Kingdom to work collaboratively, strengthening

the legitimacy, breadth and credibility of the report, not only in the eyes of

the Committee but domestically as

dings widely and encouraged many chil-
lementation of the Committee’s conclud-
que of the Govermment by the Committee
main, at least to a limited degree.

ing observations.'s Thus the criti
has begun to enter the public do

" See, for example, International Save the Children Alliance Working Group on the CRC on
the Rights of the Child, Monitoring the CRC on the Rights of the Child at the National Levyel:
The Experiences of Some National Coalitions, Geneva, 1996, paras. 5.1-5.10.

' Children’s Rights Office, Making the CRC Work for Children: Explaining the History and

. Structure of the-UN CRC on the Rights of the Child and its Agplication in the UK, London,
1995.
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The reporting process under the Convention on the Rights of the Child

- E. Issues of concern in relation to the reporting process

There is no doubt that the Committec has been creative in developing
its working methods and in turn has begun to influence other treaty .
bodies. There are, nevertheless, aspects of the process which merit further
consideration.

The Committee always follows the structure of the guidelines for their
cxamination of government representatives, which means that key issues of
concern appearing at the end of the guidelines are often given inadequate
attention. In the case of the United Kingdom for example, this meant that
the issue of youth justice was given insufficient scrutiny with the conse-
quence that the Government dismissed the findings of the Committee
on the grounds that it had not given the Government adequate time to
clarify the nature of the current and proposed legislation relating to young
offeriders. The Government therefore argued that the Committee recom-
mendations were invalid.!* No time at all was spent on the rights
of children seeking asylum, an issue of considerable concern in the NGO
report.”” In theory, the pre-sessional working group provides the oppor-
tunity for the Committee to identify where it should focus its questions to
government delegations. In practice, however, the value of this session
for developing a strategic approach to an examination of a government’s
representative is not always exploited. Perhaps there is a case for the
‘Committee to ascertain more thoroughly in advance the specific issues it
wishes to address in each thematic cluster of rights.

Another aspect is the absence of country rapporteurs. Initially, a country
rapporteur was appointed for each report but this practice has now
been abandoned for a number of years. The reason given was that the
rapporteurs were sometimes subjected to pressure from governments seek-
ing to influence the concluding observations. Accordingly, there has been
no individual Committee member with responsibility for providing a focus
to the discussion, either at the pre-sessional working group stage or during
the examination of the state party’s report. A rapporteur would ensure that '
the relevant papers had been read and that the key issues were properly
addressed. All members have the responsibility to brief themselves for each
session, but given their workload, it is unrealistic to expect every member
1% See, e.g., Written Parliamentary Answer, House of Commons, Hansard, Col. 784, 26 April

1995. : : ’

7 UN Doc. CRC/G/SR.206, 3 July 1995,
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. to be have read all the relevant documentation in
report. The lack of a country rapporteur has detr
tee’s effectiveness. It is therefore to be welcome
session of the Committee it was agreed to reintro
ing country rapporteurs.'®

respect of every country
acted from the Commit-
d that at the twenty-first
duce a system of appoint-

There is a broad consensus amongst participating NGOs and the
Committee members that the pre-sessional working group has been of
significant benefit. It provides an opportunity to subject concerns raised
by NGOs to more rigorous scrutiny, and to test the validity of any critical
observations. In respect of the United Kingdom, it enabled the Committee

to see how the critique of the CR(Ys implementation was related to the .

general state of children’s rights in Britain. There is a clear commitment
from the Committee that these sessions should con

tinue. However, there
are a number of concerns,

First, the pre-sessional working groups take place at the end of the full
session of the Committee. The Committee members are often tired and

there are often too few members present. For NGOs who have made

considerable efforts to be present, often at significant financial cost, the-

absence of Committee members indicates a disappointing lack of interest

in the evidence they have prepared. Second, the procedure of pre-sessional
working groups is rather formal in character. Some Committee members
have commented that a more effective dialogue might be achieved through
a more open discussion as distinct from the formal question/answer
format. .

After four years of these sessions, with the first round of periodic reports
now examined and a number of new members on the Committee, it is time
to review the procedure. For example, should the pre-sessional working
group take place at the beginning of each session rather than at the end?
Should it take place at another time of year with only a limited number
of members of the Committee? Does the evidence of breaches of children’s
rights submitted in these sessions sufficiently guide the process of examin-

ing the government delegations? The aim of the pre-sessional working
“group is to provide an alternative source of evidence of the state of chil-
dren’s rights in a given country in order to help the Committee to under-
‘take an effective scrutiny of the government’s record in implementing

18 Commitfee on the Rights of the Child, Re

port on the twenty-first session, CRC/C/87, July
1999.
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The reporting process uﬁder the Convention on the Rights of the Child

CRC. What working methods would be most effective in ensuring that that -
aim is satisfactorily achieved?

A further concern is the volume of work faced by the Committee. The
CRC is a victim of its own success and the demands placed on it as a result
are inordinate. In 1993 the World Conference on Human Rjghts recom-
mended that ‘the Committee should be enabled expeditiously and effect-
ively to meet its mandate especially in view of the unprecedented number.
of ratifications and subsequent submission of country reports’.’ The UN
has developed a Plan of Action to provide additional resources for the
Committee in the Office of the UN High Commissioner for Human Rights
(UNHCHR). Five new posts have been created, providing considerable
additional support for members. It is to be hoped that with this support, it
will be easier for the Committee to manage the volume of papers and evid-
ence and thereby to operate with greater effectiveness in its scrutiny of gov-
ernments in the reporting process. There is also a proposed amendment to
the CRC from Costa Rica, tabled at the states parties’ meeting in December
1995, to increase the membership of the Gommittee from ten to eighteen.
To be accepted, the proposal needs the approval by the General Assembly
of the UN and ratification by a two-thirds majority of states parties. It was
approved by the General Assembly in December1995.2° As of January 1998,
fifty-two states had notified the Secretary-General of their acceptance of the
amendment, 120 being needed before it comes into force.? .

There is now a one- to two-year backlog of initial reports waiting to be
examined. When the first round of periodic reports became due in 1997,
the problem was compounded. The backlog will grow,
in meetings from two to three a year and a decision take
at its twenty-first session {0 increase the numbers of
considered. at each session to eight.”
governments and NGOs. If produced on time, their reports are likely
to be considerably out of date by the time the examination actually takes
place. Furthermore, the delay undermines the credibility of the reporting
process and serves as a disincentive to report.”” These delays need urgent

despite the increase
n by the Committee
states parties’ reports
Delay also creates problems for

¥ Vienna Declaration and Programme of Action adopted by the World Conference on
Human Rights, Vienna, 25 June 1993,UN Doc. A/CONF.157/24.

GA Res. 50/155 (21 December 1995).

Sixth meeting of states parties, 18 February 1997, UN Doc..CRC/SP/22.

Supra, note 18.

See ‘Final Report on Enhancin

Human Rights Treaty System’,

20
21
22

2 g the Long-term Effectiveness of the United N;1t1l0113
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consideration. One of the strategies for tackling the backlog,
eration by the Committee, has been the possibility of redefining periodicity
under the terms of article 44 such that periodic reports will be considered
to be due five years after receipt of the previous report, rather than five

years after the previous report was actually due. However t
concern, certainly amongst NGOs,

porting obligations would be a retro

governments failing to meet dead]
them to do so.

under consid-

here is serious
that such an interpretation of the re-

grade step which would serve to reward

A final concern arises from the comparative newness of the process. The

development by the Committee of detailed measures against which to

monitor compliance with the CRC’s principles and standards is obviously
far from complete. Inevitably, in some areas the development of indicators
is less advanced than in others, For example, little attention has yet been

given to the full implications of articles 13—16 (the rights to freedom of
expression, religion, conscience, thought, associ

ation, and to privacy as
they relate specifically to children’s lives). Co

mparatively little atten-

tion has been given to article 23 (the rights of disabled children) and the

implications of the principle of non-discrimination as it affects this vulner-

able group. Clearly, the process of developing explicit indicatdrs of com- -

pliance must be evolutionary. But it is Important to ensure that each article
in the CRC is considered as of equal value and significance and that no
area of rights is neglected. The Committee has decided to prepare general

comments with a view to promoting further implementation and to assist

states parties in their reporting obligations, but none to date have been
produced.” There is a degree of urgency now that this work should begin.

F. Conclusion

The success of the CRC has exceeded all expectations and the role of the
Commiittee in contributing to theunderstanding and implementation of
children’s rights has not been insignificant. The Committee has been faced
with a unique challenge in monitoring an international treaty that, within
eight years of its adoption by the UN, has acquired near universal support.
It has responded to that challenge with the introduction of many innov-

** Rule 73 of the Rules of Procedure, adopted by the Committee at its twenty-

second meeting,
15 October 1991.
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ative working methods. It has sought to enhance understanding of the
indivisibility of the human rights of children, has strengthened the relation-
ship between the international and national monitoring systems; and has -
engaged NGOs as critical actors in promoting and monitoring children’s
rights. However, if the Committee is to capitalise on its commitment to
innovative working methods, it must be prepared to review those methods
regularly, and to draw on the shared experience of those who have particip-
ated in the reporting process. The test of its value as a monitoring body
will be its capacity to provide rigorous interpretation and analysis of the
principles and standards embodied in the CRC coupled with a dynamic
communication with, governments, UM agencies and NGOs to translate

those principles into action, Review and evaluation of its gwn work will
be as important. to its success as its exa

mination and critique of the imple-
mentation of CRC in the feld.
Appendix, chapter 5 :
. Thematic Structure of General Guidelines for Reporting on the
Convention on the Rights of the Child

'm;——: 2 —_—— e
General measures of implementation: x
Article 4 The duty to take all possible measures to ensure
: implementation of the CRC.
Article 42

The duty to make the principles of the CRC widely known to
children and adults, :

The duty to. make countries’ reports on progress towards
implementation widely available.

Article 44.6

Definition of the child:

Article 1 The CRC applies to cveryone under the age of eighteen years.
General principles:
+ Article 2 Non-discrimination.
Article 3 Best interests of the child. .
Article 6 The right to life, survival and development.
Article 12

Respect for the views of the child.
Civil rights and freedoms:

Article 7 Name and nationality.

Article 8 Preservation of identity.

Article 13 Freedom of expression.

Article 17 , \ccess to appropriate information.,

Article 14 Freedom of thought, conscience and religion.
Article 15 * Freedom of association and of peaceful assembly.
Article 16

Protection of privacy.
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- Article 37(a) The right not to be subjected to torture oy

other cruel,
inhuman or degrading treatment.

Family environment and alternative care:

Article 5 Parental guidance.

Article 18 Parental responsibilities.
Article 9 Separation from parents.
Article 10 Fainily reunification.

Article 19 Violence, abuse and neglect.
Article 27(4) Recovery of maintenance.
Article 20 Children deprived of a family environment.
Article 21 Adoption.

Article11 Illicit transfer and non-return.
Article 25 Periodic review of placement.
Article 39

Physical and psychological recovery and social reintegration
Basic health and welfare:

Article 6 Right to life, survival and development
Article 18 Child care services and facilities.
Article 23 Disabled children.

Article 24 Health and welfare.

Article 26 Social security.

Article 27 Standard of living.

Education, leisure and cultural activities:

Article 28 Education.

Article 29 Aims of education.

Article 31

Leisure, recreation and cultural activities.

Special measures of protection:
(a) Children in situations of emergency —

Article 22 Refugee children.

Article 38 Children in armed conflicts,

Article 39 Physical and psychological recovery and social reintegration.
(b) Children in conflict with the law —

Article 40

The administration of justice,
‘Articles 37 (b), (c) and (d) Children 'deprived of liberty including imprisonment,
detention or placement in custodia] settings.

Senténdng of juveniles, in particular, the prohibition of

capital punishment and life imprisonment.
(c) Children in situations of exploitation —

Article 37 (a)

Article 32 Economic exploitation,

Article 33 Drug abuse.

Article 34 | Sexual exploitation and abuse,

Article 35 Sale, trafficking and abduction.
" Article 36

Other forms of exploitation
(d) Children belonging to a minority or indigenous group —

Article 30 Right to respect for culture, language and religion.
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THE COMMITTEE ON ECONOMIC, SOCIAL AND
CULTURAL RIGHTS: CATALYST FOR CHANGE
IN A SYSTEM NEEDING REFORM

SCOTT LECKIE

A. Introduction

The state reporting process under the international human rights treaty
regime has been subjected to a barrage of criticism in recent years, much of
it justified.! Some commentators have suggested fundame
some that the entire system should be abolished.? While this
a conclusion at present, there is much room for improvement within
existing structures. Indeed throughout the 1990s the treaty bodies have

made serious efforts to close some of the more gaping holes in the reporting

process. Overall, the system is improving in important ways. This is true of

several treaty bodies, but most notably the Committee of the International
Covenant on Economic, Social and Cultural Rights (ICESCR). The Com-
mittee has developed new mechanisms a
to the ICESCR and its own rules of procedure with a view to securing
greater compliance by states parties. It has done so in 2 way which encour-
ages, and indeed often results from, the efforts of third parties, in particular
non-governmental organisations (NGO:s).?

Owing to its restricted powers (particularly when contrasted with inde-
pendent national judicial or quasi-judicial institutions), the Committee

nd given expansive interpretations

! See, for Instance, ‘Effective Implementation of Internation
Rights, Including Reporting Obligations Under Internati
Rights’, UN Doc, A/CONE.157/PC/62/Add.1 1/Rev.1.

? For a particularly severe critique, see A, Bayefsky, ‘Makin
Work’, in Human Rights: An Agenda for the Next Century
Washington DC, 199., p. 264, ‘

> On the Committee and ICESCR, see M. Craven, The Interna
Social and Cultural Rights: A Perspective on its D

g the Human Rights Treaties
(eds. L. Henkin and J. Hargrove),

evelopment, Oxford, 1995,

ntal reform, .
is too drastic .

tional Covenant on Economic, -
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can only be expected to have a limited impact upon the actual enjoyment
of human rights in countries over which it has occasional supervisory
jurisdiction. This is true no matter how far the Committee may Improve its
methods of work or how intensively it may strive to address serious human
rights infractions. Nonetheless, bodies such as the Committee can have
an effect, especially where they respond openly to information provided
by NGOs within or outside the context of the state reporting process. In
such cases the Committee can provide an impetus for the fuller realisation
of domestic human rights cbjectives. The Committee has gained growing
- support due to its openness to alternative information sources and its
willingness, on occasion, to accept the credibility and reliability of this
information, even when it contradicts reports or other representations by
states parties. '

This shift towards diversifying the sources of information has not only
resulted in improved decision-making processes but also in a growing
awareness of impediments that are deeply ingrained in the whole human:
rights treaty monitoring regime. These ‘built-in defects’ — many of which
were included in the UN treaty system by states parties at the outset — will
continue to restrict the Committee’s impact at the national level unless it
can de{felop more imaginative ways of overcoming them.

B. Overcoming the built-in defects

Given the nature of states and state interests, the treaty body reporting
system is always liable to be circumvented or manipulated by states
intent on skirting their legal obligations. Some of these imperfections can
be avoided by the treaty bodies. But, even assuming the implementation
of realistic or politically possible reforms, the system remains a strange one.
How can it be, a lay observer might ask, that the procedures for securing
compliance with major human rights treaties hinge upon a system that
makes governments entirely responsible for reporting on themselves, once

- every five years, subject to soft questioning for a few hours by cautious
committees, elected by those very governments, and with almost no like-
lihood of serious censure or real sanctions? '

The UN human rights treaty regime can improve guidelines on states’
reports, reinforce the requirements for their submission, develop pro-
cedural innovations and generally improve the reporting system. But the

. problems of a system grounded essentially on self-criticism and dependent
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almost entirely upon good faith will remain. Commentators have sought
to defend the reporting procedures by focusing on the positive functions
that can be served if states are willing to take their obligations seriously.*
But officials entrusted with reporting responsibilities often admit privately
that they are much more concerned with fulfilling as quickly as possible,
and with the least pbssible effort, the unwanted, boring and burdensome
task of reporting than they are with using the reporting process as a means
of determining treaty compliance and working towards improvement.
There are also states which view the array of obligations stemming
from human rights treaties solely through the lens of the reporting process.
These states apparently perceive that merely through the preparation and
Presentation of a report and the appearance by a state party delegation
before a cornmittee, they have fulfilled their obligations under the treaty
concerned. Considering the small number of people who will have read a
state report, and the very limited impact such reports have in influencing
governmental behaviour in directions conducive to the ‘enjoyment of

human rights, one can understand why states might find it convenient to
see matters in this way.

In short, the failure of many states to submit reports, on time or at all,

the frequent presentation of reports of poor quality, the failure by states
to follow reporting guidelines established by the relevant committee, the
overlapping of reporting obligations and the reluctance by states to use the
reporting process as a means of divulging particular problems or short-
comings typify the system as it now stands.

The uneven qu ality of the membership of the treaty bodies represents
another defect of the system.” Althoy

to serve in their personal capacity and
petence in the field of human rights’,
have been flexibly interpreted. Mem
foreign ministers,

gh committee members are meant
to be ‘experts with recognised com-
®both the terms ‘personal’ and ‘expert’

bership of treaty bodies is loaded with
serving or retired ambassadors and other officials, Yet

* According to Philip Alston, the primary functions of the re
Initial review function; (ii) the monitoring function; (iii)
(iv) the public scrutiny function; (v) the evaluation funct
ledging problems; and (vii) the information exchange
of Reporting’, in Manual on Human Rights R
sentiments are more or less reflected in Gener:
Doc. E/1989/22, Annex I11.

See the discussion in chapter 19 below.

Economic and Social Council, Res. 1985/17 (28 May 1985).

porting process include: (i) the
the policy formulation function;
ion; (vi) the function of acknow-
function. P. Alston, “The Purposes
eporting, New York, 1991 at p. 14. These
I Comment No. ] of the Committee, UN .
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these monitoring bodies are meant to represent the cornerstone of the

UN human rights system. To be effective, treaty bodies should consist of
" independent experts with long-term appoiritments rather than politicians
concerned to secure re-election or avoid displeasing their fellows at home.
If national supreme courts were stacked with persons who had worked
their entire professional lives for the government, questions would be
raised as to their independence, impartiality, objectivity and as to the values
underlying the separation of powers. It is time these questions were put
at the international level.

The treaty bodies base much of their interaction with states parties
on the notion of ‘constructive dialogue’. While such a system need not be
overly ‘diplomatic’ nor lack exchanges of substance, too often the effect
is to undermine prospects for wider and more serious analyses, even of

flagrant human rights violations. There is a marked tendency by some

members of the treaty bodies to refrain from outright criticism in the
interests of state sovereignty, or of not alienating states parties. When
the legality of governmental practices is considered by national courts, the
state is not treated in a deferential manner, nor do the courts use tender
language to avoid offending the state. While the analogy between national
judicial systems and the international mechanisms for monitoring human
rights cannot be taken very far, the attitudes often manifested within treaty
- bodies smack not so much of a pragmatic balancing of interests designed
to find the truth and to suggest ways of making positive changes in policy
and law, as of an inherent pro-government bias, to the detriment of the
rights of the individuals concerned. '

Linked to the notion of constructive dialogue is the frequent adoption
of “concluding observations’ which are so general as to lose any realistic
hope of being taken seriously. The concluding observations often focus
rather selectively on particular human rights issues.” One reason for this,
and perhaps the most important, is the minimal level of resources devoted
‘to the UN human rights treaty regime. Presently only seventeen persons are
entrusted with all secretarial, administrative, support and research tasks
associated with all six treaty bodies. They are expected to provide detailed

” For instance, “The Committee draws the attention of the authorities to the need to elim-
inate discrimination of any kind in the excrcise of the rights set forth in the Covenant,
especially the right to housing’, UN Doc. E/C..12/1996/6, para. 317. While statements of this
type are clearly important, more substantial comments, such as the suggestion of possible
ways of eradicating discrimination and so forth, would inev:itably achicve more.
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back-up support to each of the treaty bodies and to have informatioq
or access to information about compliance with the particular treaties
by all states parties. In the case of the Committee on Economic, Social and

Cultural Rights (ESCR), the Covenant for which has been ratified by

142 states, the ‘secretariat’ consists of o e professional staff person working

half-time, supplemented in 1999 by one additional professional funded

by voluntary contributions by a few governments. If the international com-

munity is serious about securing compliance with and proper monitoring

of the human rights treaties, massive reinforcement of the staff allocated
to the treaty bodies is required. By contrast, the monitoring system under
the. European Social Charter (with only twenty-two ratifications) has a
staff of ten. N :

These are just some of the more obvious deficiencies afflicting the UN
human rights treaty system. But they have not discouraged an increasing
number of individuals from pursuing claims through the treaty bodies.
In a number of cases many of the hurdles just discussed haye been over-

come and helpful decisions have beep secured. These results would not .

have been possible without the active participation of NGOs, which

have also increased support for the treaty bodies and given them re

newed
credibility.

C. State reporting as a basis for NGO action

ee is concerned, NGO nvolve-
ment has significantly increased the availa

bility of alternative sources of
information, facili tating the adoption of so

me forceful concluding observa-
tions. When NGOs feel that pronouncements by the treaty bodies may

Serve some practical purpose in defending rights, the reporting
provide encouragement to internationalise what may be oth
and even isolated human rights problems.

It is not necessarily the state report itself which tends to mobilise
NGO involvement, but rather the prospect that the committee will adopt

a position critical of rights practices within a particular country. Thus

when seeking to influence the outcome of committee deliberations, most

p]

process can
erwise local
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information has often been stron
adopted by the committee.?
Inaccuracies and distortions 1
' new information and offer ide

tion. The preparation of alternative reports can also act as a catalyst in
the emergence of new coalitions and movements between previously
unconnected groups. This has taken place, for example, in the Domjnican
Republic, Panama, the Philippines and Israel. The emergence of such alli-
ances can lead to greater reliance on intemational human rights standards
as a basis for demands on the state, and give new meaning to otherwise
neglected or under-used legal texts. This is particularly true in the case of
groups and NGOs not traditionally working in the human rights area.

In the case of the ICESCR, NGO reports have often laid the ground-
work for what Craven calls an ‘ad hoc complaints procedure’, through
which the Committee has initiated action in response to NGO-derived
information.’ Through the imaginative use of s

Committee has produced an interesting and in
In such contexts,

gly reflected in concluding observations
Alternative reports can draw attention to
1 @ governmental report; they can provide

upervisory powers, the

its concluding observations have sometimes achieved a
level of detail and analysis more commonly associated with judicial bodies,
This is true, for example, with the Committee’s treatment of the housing

rights provisions in article 11(1) of the ICESCR, to which it has devoted _

"much attention

% See, for instance, ‘A Report to the UN Committee on Economic, Social and Cultural
Rights on Housing Rights Violations and the Paverty Problem in H
ber 1994, prepared by the Society for Commanity Organisation
Human Rights Commission; ‘H'ousing for All? Emplementation of t
Housing for the Arab Palestinian Minori
.on Economic, Social and Cultural Rights
United Nations Covenant on Economic,
pared by the Arab Coordinating Commit
‘El Derecho a la Vivienda en Mexico’, M
Copevi and Fosovi.

M. Craven, ‘“Towards an Unofficial Petition Pracedure: A Review on the Role of the UN

Committee on Economic, Social and Cultural Rights’, in Social Rights as Human Rights:

A European Challenge (eds. K. Drzewicki, C. Erause and A. Rosas), Turku/Abo, 1994,
p. 91 . b
On the Committee and the right to housing, see. H. Steiner and P. Alston, Inl'ernationgl
Human Rights in Context: Law, Politics, Morals, Oxford, 1996, PP. 316-22; and S. Leckie
‘The UN Committee on Economic, Social and €altural Rights: Towards an Appropriate
“Approach’, 11 HRQ, No. 4, 1989, p. 522.

ong Kong’, Novem-
and the Hong Kong
he Right to Adequate
ty in Israel: A Report for the UN Committee
on the Implementation of Article 11(1) of the
Social and Cultural Rights’, April 1996, pre-
tee on Housing Rights, Israel (ACCHRI); and
arch 1994, prepared by Casa y Ciudad, Cenvi,
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The Committee on Economic, Social and Cultural Rights

‘1. THE DETERMINATION OF VIOLATIONS OF THE ICESCR

While the determination of violations of 4 treaty'' should be an essential

element of any human rights monitoring procedure, determinations by

the Committee that a state party had violated any particular right guaran-

teed by the ICESCR were long in coraing. It was not until 1990 that the

Committee first declared a state party to have violated its housing rights
obligations under the Covenant.

The information that had reached members of the Committee concerning
the massive expulsion of nearly 15,000 families in the course of the last five
years, the deplorable conditions in which the families had had to live, and
the conditions in which the expulsions had taken place were deemed suffi-

ciently serious for it to be considered that the guarantees in article 11 of the
Covenant had not been respected.?

A year later it adopted a similar fornula with respect to Panama, stating

that ‘evictions carried out in this way not only infringed upon the right to
adequate housing but also on the inhabitants’ ri
of the home’.”® Since that time,

ings of violations,
determinations.'*

ghts to privacy and security
the Committee has issued further find-
although it has generally been cautious in making such

See The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights,
adopted on 26 January 1997, 20 HRQ, No. 3, 1998, p. 691; and S. Leckie, ‘Another Step

Towards Indivisibility: Identifying the Key Features of Violations of Economic, Social and
Cultural Rights’, 29 HRQ, No. 1, 1998, p. 81. '

Dominican Republic, UN Doc. E/C.12/ 1990/8, para. 249.

‘[TThe justification for the action carried ‘cut by the Panamanian and United States
forces in Tocumen, San Miguelito and Panama Viejo in early 1990, which affected over
5,000 persons, was unacceptable under the terms of the Covenant as a ground for forcibly
removing people from their homes. During the actions concerned, a large number of
houses were demolished, in spite of the affected persons having lived in the area for more
than two years. Additionally, these evictions had not been accompanied by legal eviction
orders’: UN Doc. E/C.12/1991/4, para. 135.
‘The Government itself acknowledges that planned forced evictions may affect up to

200,000 families, and that the Government has identified only 150,000 relocation sites.

Such a situation would not be compatible with respect for the right to housing. If these |

estimates are correct a very significant number of persons currently threatened with
eviction will not receive adequate resettlement. Such a situation would not be compatible
with respect for the right to housing’: Philippines, UN Doc. E/C.12/1995/18.
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- human rights groups,

1995 the Committee urged that the Philippines G

THE UN HUMAN RIGHTS MONITORING SYSTEM IN ACTION

2. URGING THE ADOPTION OF NEW LEGISLATION

In addition to declaring that violations of the ICESCR have occurred, .
. the Committee has encouraged a nurnber of states to adopt new legislation

designed to promote the domestic implementation of the Covenant. Two
examples illustrate the Committee’s attempts at helping to shape national
laws with a view to promoting compliance with the housin g rights norms:

provisions in the Constitution and for that pu
to facilitate and promote their application. S
(a) adoption of comprehensive housing rights
tion of the right of affected communities to
Governmental plans actually or potentially affe
of urban reform legislation which recognizes the contribution of civil society

in implementing the Covenant and addresses questions of security of tenure,
the regularization of land ownership arrangements, etc.'s

uch measures could include:
legislation; (b) legal recogni-
information cencerning any
cting their rights; (c) adoption

The Committee also urges the Government seriously to consider the
embodiment into domestic law of the right to housing. !¢

While more detailed guidance from the Committee regarding the con-
tent of such legislation might have been useful (considering the broad
range of issues linked to domestic housing rights legislation), the very
suggestion that states adopt legislation provides a basis for action by local

and can initiate popular processes in support of such
legislation. ‘

3. URGING THE REPFAL OF LEGISLATION

On the basis of NGO information as to the negative impact of certain laws,

particularly presidential decrees, the Committee has explicitly requested

states to repeal laws deemed inconsistent with the ICESCR. For example, in

overnment give

consideration . . . to the repeal of Presidential Decrees 772 and 1818 and
recommends that all existing legislation relevant to the practice of forced

evictions should be reviewed so as to ensure its compatibility with the
provisions of the Covenant.!”

® Dominican Republic, UN Doc. E/C.12/1994/20.

' Hong Kong, UN Doc. E/C.12/ 1994/20. 7 Philippines, supra, note 14.
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The Committee on Economic, Social and Cultural Rights

In the same year, the Committee informed the Government of the
Dominican Republic that ‘Presidential decrees 358—91 and 359-91 are
formulated in a manner inconsistent with the provisions of the Covenant’
and urged the Government ‘to consider the repeal of both of these decrees
within the shortest possible time frame’.”® Both states responded to the
Committee’s comments. In the Philippines, hearings were held by a Senate
Committee to consider the repeal of Decree 772, and the Decree was
repealed shortly thereafter. In September 1996, on the fifth anniversary
of the adoption of decree 358-91, the recently elected President of the
Dominican Republic announced on national television the repeal of the

decree. If implemented the decree would have resulted in the eviction of
over 100,000 urban poor dwellers.

4. ENCOURAGING IMPLEMENTATION OF LEGISLATION

The Committee also makes regular appeals to states to implement and apply
existing laws which are favourable to the enjoyment of economic, social -
and cultural rights. With respect to Belgium, the Committee expressed . . .

concern at the adequacy of the measures taken to actually enforce that
[housing rights] constitutional provision. The Committee urges the Govern-

ment to more intensively apply existing laws allowing the Government to
requisition properties and housing left unoccupied by owners." '

Again, the (‘Iommittee specifically asked the Government of the Philip-
pines to | ' '

promote greater security of tenure in relation to housing in accordance with

+ the principles outlined in the Committee’s General Comment No. 4 and | e
take the necessary measures, including prosecutio
to stop violations of laws such as R, A..7279 [
Housing Act, 1992].2°

ns wherever appropriate,
The Urban Development and

5. ENCOURAGING PREVENTIVE ACTION TO AVOID VIOLATIONS

OF THE COVENANT

The provision of information by NGOs concerning possib]

e or pending
- violations of the ICESCR has occasionally produced coms

nents by the

® Dominican Republic, supra, note 15.

¥ Belgium, UN Doc. E/C.12/1994/20.
* Philippines, sipra, note 14.

137



THE UN HUMAN RIGHTS MONITORING SYSTEM IN ACTION

| Committee intended to prevent potential infringements. This has occurred
particularly in relation to planned forced evictions. For instance:

The Committee notes with concern a Statement attributed to the Com-
missioner for Environment and Physical Planning . .
‘shanties have no moral Justification to ask the state government to renew
their houses for them’. If correct, such a stement could easily be taken to be
inconsistent with the provisions of the Covenant which, in the view of the
Committee, require that forced evictions cannot take place unless alternative

arrangements are in place to ensure respect for the right to adequate housing
of those affected.?! ; :

. that the owners of

With respect to mass pending evictions in the Dominican Republic, the
Committee requested that state . . .

to suspend any actions which are not clearly in conformity with the provi-

sions of the Covenant, and . . . to provide additional information . . . as a
matter of urgency.?

In the latter case, the government decided to refrain from the planned
forced evictions. In the former, over one million Nigerians remain threat-
ened by a huge eviction plan in Nigeria’s largest city.”

6. URGING THE IMPLEMENTATION OF
NGO-DEVISED HOUSING PLANS

In recognition that certain aspects of development are best guided by
the efforts of those holding direct stakes in the process, the Committee
has urged a state to take full account i its housing policy of proposals
by NGOs which, if carried out in full, ‘would have positive effects on
well over 100,000 persons’.?* In the case kg Cienega-los Guandules in Santo
Domingo (Dominican Republic), a slum whose inhabitants were under

constant threat of eviction, the Comrnittee pointed out to the Government
thatit. .. '

*' Letter from the Chairperson of the Committee an Economic, Social and Cultural Rightsto -

the Government of Nigeria, 10 Decernber 1996,
* Dominican Republic, UN Doc. E/C.12/ 199174, para. 330. See also the concluding observa-
tions on Mexico which stated that: “The Committee urges the State party to desist from
-policy measures that lead to large-scale evictions™ UN Doc. E/C.12/1993/3.
* Social and Economic Rights Actiof Centre, Forced

Evictions in Lagos, Nigeria, Lagos, 1997.
* Dominican Republic, supra, note 15, para. 328.
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should also give careful consideration to implementing alternative develop-

ment plans for the area, taking full account of plans developed by non-
governmental and community-based organizations.?

7. RECOMMENDING THE SUBSTANTIVE PROVISION OF RIGHTS

It is often presumed that UN treaty bodies can only make general observa-

tions about the human rights situation in any given country, and that
decisions urging states parties to carry out major alterations in law, policy
and practice are necessarily the exception rather thap the norm. The ESCR
Committee, however, has often recommended that states parties ensure
the provision of specific services necessary for the realisation of the rights
in question. In this manner, the Commiittee hasg displayed a clear willing-
1ess to suggest that states parties make every effort, in accordance with
the ‘maximum of available resources’, to fulfil .the positive obligations

arising from the provisions of the ICES
illustrative:

The Committee is concerned that the right to security of tenure is not
enjoyed by all tenants in Canada...The Committee recommends the
extension of security of tenure to all tenants and draws the attention of

the State party to its General Comment No. 4 on the Right to Adequate
Housing.%

of rental housing . . .7

The Committee recommends that the Be]
measures to promote investment program
the construction of low-cost rental housin

glan authorities take appropriate
mes and €ncourage, in particular,
g 28 '

* Dominican Republic, supra, note 15.

** Canada, UN Doc. E/C.12/1993/3, "
7 Mexico, supra, note 22, 2 Belgium, s

upra, note 19.

139

CR. The following examples are

i
L T

|
]
SR T

oy g:,g}—...

l [

[,

.
St DR ST

)



THE UN HUMAN RIGHTS MONITORING SYSTEM IN ACTION

The Committee urges the Government to take immediate steps, as a matter
of high priority, to eradicate the phenomenon of ‘cage homes’, and to ensure

that those currently living in such accommodation are provided with
adequate and affordable rehousing.”-

The Committee considers that, when relocatin
or- families, attention should be

ities, schools, hospitals, health ce
selected.®

g evicted or homeless persons
paid to the availability of job opportun-

ntres, and transport facilities in the areas

8. RECOMMENDING SPECIFIC POLICY MEASURES

The Committee has also requested that states adopt and implement specific

policies within the context of the housing rights provisions of the ICESCR.
For instance:

The Committee recommends that the State

party develop and implement
urgently a comprehensive housing policy.”

The Government should ensure that forced evictions are not carried out

except in truly exceptional circumstances, following consideration of all pos-
sible alternatives and in full respect of the rights of all persons affected. The
Committee urges the Government to extend indefinitely the moratorium on
summary and illegal forced evictions and demolitions and to ensure that all
those under threat in those contexts are entitled to ‘due prpcess.”

(a) The need to establish new national institutions

In recognition of the importance of local mechanisms designed to pro-
mote, implement and monitor progress with respect to housing rights, the

R R R S R e

o

Committee has suggested to several states that they establish new national i
housing institutions. For instance: %
. g

The Committee, in view of the problems in the housing sector, which are

still considerable, urges the Government to establish an official, nationwide

Commission on Housing, comprised of representatives of Government,
non-governmental organizations and other relevant groups.”

The Government should consider the establishment of an independent
. body legally responsible for preventing illegal forced evictions, and for

- » United Kingdom (Hong Kong), supra, note 16.
*' Nicaragua, UN Doc. F/C.12/1993/3.
% Belgium, supra, note 19.

* Philippines, supra, note 14.
* Philippines, supra, note 14.
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monitoring, documenting and reviewing any ongoing or planned forced

evictions. The Presidential Commission on the Urban Poor could also be
given an enhhanced mandate to protect housing rights, and to collect accur-
ate and reliable indicators and statistics relating to urban problems such

as homelessness, forced evictions, the numbers of those relocated, and the
number of squatters.*

(b) The obligation to monitor compliance

Finally, in response to information received from NGOs,
has repeatedly asl

withheld:

the Committee
<ed states to provide it with information previously

The Committee is concerned by the housing situation in the Republic of
Korea and considers that it has not been 3iven adequate information on the
subject, especially with regard to unsuitable housing,

less people and forcible evictions. It notes that, acco
non-governmental sources,

the number of horne-

rding to international
720,000 persons were evicted on the occasion of
the Olympic Games in Seoul and that no information has been provided on
-their subsequent situation, while 16,000

February 1992. TLastly, according to national non-governmental sources,
4,000 evictions took place in 1994. Despite the Committee’s concerns, there

has been no response to its questions or, more generally, to problerns relating
to the right to housing.*

are said to have been evicted since

The Committee urges the State party to improve its monitoring of the

problem of inadequate housing and to develop more active and focused

measures to improve the situation. In this connection, it draws the atten-
tion of the State par

ty to the provisions of its General Comment No. 4
(1991).%

As these examples show, tangible results can emerge from the Com-
- mittee, despite the superficiality of the

formal process of state reporting
and the other obstacles to the Committee’s effective operation.” When
NGO involvement is substantial and sustained, the Commitiee activities
have led to laws being repealed, large-

prevented and, overall, to an enhancem

ent in the stature of community-
+ based groups.

** Philippines, supra, note 14. % South Korea, UN Doc. E/C.12/1995/18.
* United Kingdom, UN Doc. E/C.12/1995/18.

7 See also chapter 5 of this volume by G. Lansdown, subheading ‘“The role of NGOs in the
reporting process and its benefits’, and chapter 8 by A. Clapham.
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In the Dominican Republic, for instance, the large-scale evictions of the

late 1980s and early 1990s which resulted in more than 200,000 dwellers

1o$ing their homes have effectively stopped. A presidential decree mani-

estly incompatible with the provisions of the. ICESCR was repealed.

Homeless families and communities have been relocated and rehoused in
accordance with the Committee’s re

these and other favourable outcomes had far less to do with the reports of
the state party (which have always been of low quality), than with informa-
tion given by NGOs and systematic follow-

up. In cases such as these, the
government reporting process acted as a wi

ndow of opportunity for NGOs

to air their grievances before the International commuuity and for the

Committee to act upon them.

D. Two modest ideas for improving the current UN treaty system

The positive steps described above have taken place within the confines of
a system which is still very much in need of repair. While the Committee
has made considerable progress much remains to be done. Of numerous

suggestions put forward for improving the UN treaty system, two warrant
particular attention here.

l. DIGITALISE THE REPORTING SYSTEM

Although the Office of the UN High Commissioner for Human Rights
(UNHCHR) now has its own website and is now fully computerised, both
the application of, and access to, computer technology could be greatly
improved. Greater use of available information technology throughout the
treaty system would increase the efficiency, consistency and capabilities
‘of the treaty monitoring process. Some of the ways digitalisation could
‘proceed include:

(a) A formal request by the High Commissioner to all states parties to
submit their reports in electronic form. All states, regardless of the level of
current economic development, have the capacity to do so. Once states’
reports are received electronically they should be immediately entered into
a UN Treaty Body Country Database which would be permamently posted
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on the Internet. Information in the country data base would be key-worded.
and searchable. The contents of the database would then be used as the basis
for electronically examining the report in question and would be accessible
to any Internet user. The database would contain all relevant information
as it relates specifically to the treaty system, including, but not limited to:

(i) copies of all states’ reports;

(ii) copies of previous concluding observations by the monitoring body
involved and by other monitoring bodjies;

(iii) any other information placed in the database by independent sources,
suitably acknowledged; and | ‘ '
(iv) accessible descriptions of the reporting process, the relevance of the

treaty in question and other information for persons not already’
involved in the human rights field.

(b) The complete absence of computers in the meeting rooms of the
treaty bodies illustrates how far the UN has to go in the context of informa-
tion technology. The High Commissioner could request that two meeting
rooms (possibly rooms IX and XI in the United Nations Palais des Nations
in Geneva) be set aside for the use of treaty bodies. The treaty bodies would
always meet in these rooms, but the space would be available for other UN
activities. Each position on the table would have comp
keyboard installed with Internet access,
direct access to, the country database ment
sites relevant to the country concerned.

Each treaty body should create its own website (in addition to the High
Commissioner’s site) which would enable 4 much broader range of people
to submit information and alternative reports than is currently the case.
Instead or in addition to the current ‘country-
the reporting process and the human rights monitoring process generally
would make the system substantially more democratic, accountable and

transparent than is currently the case. Treaty body members should have
access to comprehensive computer training,

uter screen and
allowing Committee members
loned and any other sources or

file’ system, digitalising

2. MORE SYSTEMATIC AND INTENSIVE

»

SECRETARIAT FOLLOwW-UP

Following the consideration of a report, each committee secretariat should
prepare (or coordinate the preparation of) country follow-up documents,
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to be available within twelve months
observations. Systematically
suggestions of the treaty b
memory and promote trea
detailed concluding obsery

whether they are actually complied with, Waiting five years to discover
what has or has not been done is far too long. The vagueness and generality

dations and suggestions issued to date could be
addressed through more intensjve secretariat involvement. -

Issuing concluding observations certainly represents an improvement

over earlier outcomes of the supervisory process. This method would have
a greater impact were it to include a sixth category entitled “Violations of
~ the Treaty’, elaborating, in a more judicially-
tion found and making specific recommenda
redress any violations.

of the release of the concluding
following up previous recominendations and
odies will assist in maintaining institutional
ty compliance. While some committees offer

oriented manner, each viola-
tions for the steps required to

E. Conclusions

There can be no doubting that significant improvements have been
made within the global human rights treaty regime. Important elements
of the system, which were viewed as unrealistic only a few years ago, are
Jow widely accepted. The System, once inaccessible and almost entirely
ineffectual, has grown substantially to the point where on occasions, it can
make a real difference in the lives of real people. Nevertheless, these minor
successes have produced a form of counter-reaction in the form of criti-
cisms by some states and cautious attitudes by the treaty bodies. This has
occurred at a time when rather than caution, sterner meas

sures grounded
in human rights law would have been a more appropriate response.

* In other words, ‘Law X should be repealed immediately due to its incon 1patibility with the
terms and objectives of the treaty’ is much more likely to receive some form of response
from a state party than a phrase such as ‘“The Committee is concerned about Law X,
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COUNTRY-ORIENTED PROCEDURES UNDER
THE CONVENTION AGAINST TORTURE:
TOWARDS A NEW DYNAMISM

ROLAND BANK

A. Introduction

When negotiations for a convention aimed at combating torture took place
in the early 1980s, the time was not yet ripe for the introduction of a treaty
monitoring system based on preventive inspection visits to places of deten-
tion. Such a proposal, submitted by Costa Rica during the negotiations
‘and based on a proposal by Jean Jacques Gautier, failed to gain strong
support. The idea thus remained operative only at the regional level in the
framework of the Council of Europe.! It was not until 1992 that the (still
ongoing) drafting process for a system of on-the-spot inspections at the
UN level was initiated. Rather than adopting this novel mech
1984 Convention against Torture (CAT)
techniques. As with other treaties, such as
Civil and Political Rj ghts (ICCPR)
report regularly on t
the Convention (

anism, the
kept to traditional SUpErvisory
the International Covenant on
, States parties to the CAT are obliged to
1eir efforts to implement the stubstantive provisions of

Committee, a body established to oversee implementation of the Conven-
tion. In addition, the CAT provides for

plaints submitted by states parties (article

Adoption of these procedures by states parties is optional, as is the case for

the ICCPR and its Optional Protocol. In addition to these well-known
monitoring mechan;j sms,

sion (article 20),
inquiry wh

procedures for examining com-
21) or by individuals (article 22).

the CAT contains an entirely new inquiry provi-
which permits the CAT Committee to conduct an
enever it receives ‘well-founded indications that torture is being

' The European Convention for the P

revention of Torture (ETS 126) entered into force on
1 February 1989.
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. Systematically practised in the territory of a State Party’. States parties,
. however, may opt out of article 20 upon signature, accession or ratification,
but not after having accepted the procedure.
. Whereas procedures for state complaints have thus far been insignific-
ant in the practice of the CAT Co mmittee,” a rising number of individual
complaints has been addressed to this treaty body. The overall number,

however, cannot be considered to be very high, with only sixty-seven cases

brought during the first ten years of the procedure’s operation.’ The CAT
Committee’s jurisprudence has developed a noteworthy profile in the area
of protection against expulsion, return and extradition (article 3 CAT),
guaranteeing a high level of protection, particularly in comparison to the
jurisprudence of the European Convention on Human Rights (ECHR).*
As a violation of article 3 CAT was claimed in the m
surprising that almost all of these com
the Western world.®

ajority of cases, it is not
plaints were directed against states of

Having given this very brief overview of the procedures with which
the CAT Committee is entrusted, this chapter will focus on the country-
oriented mechanisms established under CAT, namely, the state reporting

and inquiry procedures. As drafting is still under way for an Optional Pro-
tocol to the Convention, the aim of which is to establis}

1 a visiting system
(which will be a landmark in the UN human rights super

visory system), the

? This irrelevance may to some extent be due to the com
more importance seems to be the problem of
applying to the CAT Committee because of dipl

complaint within the European Convention for the Prevention of Torture is considered an
‘unfriendly act’ (cf. M. Villiger, Handbuch der Europdischen Menschenrechtskonvention,
Zirich, 1993, p- 110). However, the ten complaints which have been examined under the
respective provisions of the ECHR show that interests such as those concerning national
minorities might overrule such diplomatic courtesies,
As of May 1997. Cf. UN Doc. A/52/44 (Aanual Re
para. 273. :

plicated design of the procedures. Of
potential complainants refraining from
omatic considerations. Similarly, a state

port of the Committee Against Torture),

For a comparison of the jurisdiction of the ECHR organs under article 3 ECHR and of the
‘practice of the CAT Committee under article 3 CAT, see W. Suntinger, “The Principle of

Non-Refoulement: Looking to Geneva rither than to Strasbourg?’, 49 Austrign Journal of
Public and Internationagl Law, 1995, pp. 203-25. . :

In addition, this state of affairs may be
accepted the individual complaints procedure tend to be more democratic. However, some
of the states that have recognised the competence of the CAT Comynittee under article 22

of the Convention (e.g. Algeria and Turkey) are known for tolerating the widespread
practice of torture.
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Country-oriented procedures under the Convention against Torture

existing instruments for monitoring the performance of states parties in -
implementing the Convention will continue to play the key role for some

time to come. How have these procedures functioned in practice? What are
their flaws and how can they be overcorne?

B. The state reporting procedure

The étate reporting procedure, which has become the classical monitoring
mechanism for UN treaty bodies, is also the central instrument under the
CAT.® As with other treaty bodies, this procedure has come up against
several problems with regard to both the quantity of state reports and the
readiness of states parties to fulfil their obligations by submitting state
reports on time. The poor quality of certain state reports and of discussions
by the CAT Committee of some reports have been the subject of criticism
and have most likely contributed to the low impact of the Committee’s
work.” In recent years, however, the system of state reporting to UN treaty
bodies has undergone significant change. These developments suggest a

more dynamic interpretation of the treaty bodies’ mandates in the future.
The following analysis reflects on these

changes and considers options for
further improvement.

l. QUANTITATIVE ASPECTS

Du‘fing the CAT Committee’s first twelve years of operation it has exam-
ined an enormous number of state reports. Each year the Committee has
held two sessions, each of which lasted for two weeks, during which five to
seven reports have been discussed by the Committee with representatives
of the state party concerned. As at 9 December 1999, the CAT had been
 ratified or acceded to by 118 states. Bearing in mind that states parties are
required to submit an initial report within one year of the entering into
force of the Convention in that country and are then obliged to produce a
periodic report every four years, the amount of time presently allotted for

® As indicated by the number of meetings concerned with this procedure. For instance, the
CAT Committec dedicated thirteen out of ninetcen meetings of the seventeenth session and
fifteén out of cighteen meetings of the eighteenth session to the discussion of state reports,
cf. Annual Report of the Committee Against Torture, UN Doc. A/52/44, paras. 23, 26.

" Cf. R. Bank, ‘International Efforts to Combat Torture and Inhuman Treatment: Have the.
New Mechanisms Improved Protection?’, 8 EJIL, 1997, pp. 613-37 at p. 633.
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part of states parties to submit reports
on time: as at 9 May 1997, thirty-two first periodic reports, thirty second
periodic reports and twenty-one third periodic Teports were overdue.® In

response to this poor level of compuiiance with treaty obligations, the Com-

® Cf. UN Doc. A/52 /44 (Annual report of the CAT Committee), para. 20,

’ Cf. A. Byrnes, “The Committee against Torture’, in The United Nations and uman Rights:
A Critical Appraisal, (ed. P. Alston), Oxford. 1992, PP- 50946, at p. 530,
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Country-oriented procedures under +he Convention against Torture

non-governmental organisations (NGOs) to those governments that have-
failed to fulfil their reporting obligations.

Notwithstanding the unsatisfactory level of compliance with reporting
obligations, the Committee is not in a position to examine $ubmitted
reports promptly. Indeed, it faces a significant backlog. Until the time of
the Annual Report of 1997, reports were regularly examined in the next but -
one session after submission.!® The situation, however, seems to be worsen-
ing due to the increasing numbers of state reports. Of the state reports
discussed during the twentieth session of the Committee, held in May 1998,
only the initial reports of Sri Lanka and Kuwait had been submitted not
more than one session before, while the other reports had been submitted
more than two sessions earlier. Thus, the period of time between sub-
mission of a report and its discussion has increased to seventeen months in
some cases.!! :

The problem of work overload has been addressed recently, with the
result that the Committee now meets for a session of three weeks rather
thantwo: the twentieth session in May 1998 was extended to three weeks,
which enabled the Committee to review ten (instead of the usual six
or seven) state reports. The UN High Commissioner for Human Rights
announced that she would support additional three-week sessions as

required.” This would at least prevent an increase in the backlog of state
reports to be examined.

2. PERFORMANCE IN DISCUSSING STATE REPORTS
As is the case with other treaty bodies, discussion of state reports with
representatives of the state party concerned is conducted according to a set

* During the eighteenth session of the Committee (
reports were examined: third periodic reports

Mexico (submitted in June 1996), Denmark (submitted in July 1996), and Sweden (sub-
mitted in August 1996); the second periodic report of Paraguay (submitted in July 1996);
and the initial report of Namibia (submitted in August 1996)
During the twentieth session of the Committee
were examined: initial reports of Sri Lanka (
(August 1997); second periodic reports of Gern
ary 1997), France (December 1996), Israel (
1997), Norway (February 1997), Peru
Panama (May 1997).

Cf. UN Department of Public Information,
Concludes Twentieth Session’, 22 May 1998.

April/May 1997), the following periodic _
of Ukraine (submitted in June 1996),

H (May 1998), the following periodic reports
submitted in Qctober 1997), and Kuwait
1any (December 1996), Guatemala (Febru- -
February 1997), New Zealand (February

(January 1997); and the third periodic report of

Press Releases, ‘Committee Against Torture
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» the government delegation

the state report. Committee members
elegation, which gives its responses at a
the same day. One Committee member
10ther as Co-rapporteur, their role being
f the report and to put forward the first

then pose their questions to the d
second meeting, usually held later
SEIVEs as country rapporteur and a

to prepare an in-depth discussion «
questions.

While the quality of state report discussions by the CAT Committee has

varied in the past, the following shortcomings have frequently been noted:'?

* lack of depth in oral inquiries (in particular, structural problems under-

pinning a problematic observation were often not addressed)
* failure to address the most significant problems in a country under con-
sideration (even to the extent that, for instance, a state party with a

known record of police brutality and important gaps in safeguards was
suggested as a model for other states parties);!*

* repetition of questions by different Committee members;
* lack of cohesion (no visible concept of interpretation of the Convention
and even contradictory remarks by different Committee members);

questions indicating a misunderstanding of the CAT by individual Com-
mittee members;

lack of differentiation between different ris
tween ordinary and terrorist suspects;

prémature praising of governments’ efforts;™
vague questions inviting evasive answers; and

failure to insist on exhaustive answers in C
unsatisfactory responses.

b

k groups, for instance, be-

ases of wrong, incomplete or

Some of these faults have been remedied to a certain extent in recent years.

In particular, it is now much Jess lilely that the Committee wil] rely solely
on its own resources to examine acute problems of states parties under

"> For evidence see Bank, supra, note 7, pp. 621-33.
" Cf. CAT/C/ SR.27, 36 (discussion of the initial report ef France). In contrast, the Commit-

: ' cluded that persons arrested by the police in
France ran a non-negligible risk of being ill-treated, cf. CPT Rapport France (CPT/Inf
(93)2), para. 11. )

** For instance, the United Kingdom received the appreciation of the CAT Committee for

' gs and equipment in the prison system without having con-

sidered the significant increase in the prisos population which atleast partly countered the
material progress achieved. Cf. Bank, supra, note 7, P G28.
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consideration. It makes considerably greater use of NGO information, -
including explicit references to NGO reports during discussions. This is

evident in recent state report discussions. In contrast to the discussion of its

initial report, the examination of France’s second periodic report addressed

the issue of police brutality’ and basic safeguards for arrested persons.!”

Similarly, the Committee’s discussion of Germany’s second periodic report

took up the question of police maltreatment of foreigners.”® Nevertheless,

certain serious problems continue to escape the Committee’s attention, as

scen in the latter case where the issue of detention conditions for foreigners

awaiting deportatinn was not raised.!

In more general terms, it may be noted that the discussions of the CAT
Committee have become more cohesive and improved in quality since
the introduction of the system of ‘Concluding observations’. It would
appear that questions are now being posed with a view to drawing possible

conclusions and recommendations. This has given discussions a visible
direction.

However, it seems that most of the other problems continue to hamper
the Committee’s effectiveness. A glance at the Summary Records of the
1998 spring session brings to light various examples of the shortcomings
discussed above, thoagh possibly fewer than in previous years. Questions
put to the delegations were sometimes as vague as an enquiry into whether

the law in the country under review was in complete accordance with
article 3 CAT.* Other questions confuse

d issues by failing to make proper
differentiations: for instance, not clear

ly distinguishing between penal, -

' Cf. CAT/C/SR.320, para. 32, with reference to a re
ever, it may be doubted whether a sin
such a problem.

7 Cf. CAT/C/SR.320, paras. 27, 39,40. ' Cf. CAT/C/SR.328, paras. 15, 19.

¥ The main targets of criticism include the duration of such detention (maximum eighteen
months), absence of efforts to overcome language barriers, the splitting up of families into
different centres (cf. Siiddeutsche Zeitung 10/11 December 1994), substandard material
conditions and the high risk of suicide (cf. Deutscher Caritasverband, Erfahrungsbericht
zur Sttuation von Asylsuchenden und Fliichtlingen in Deutschland, Freiburg-im-Breisgau,

1994, 13 ff; Pro Asyl, Weggesperrt zum Abtransport. Abschiebehaft in Deutschland,
Karlsruhe, 1995.) Both court officials and police officers have described detention condi-
tions as inhuman on several occasions (cf. Bank, supra, note 7; R. Bank, Die internationale
Bekimpfung von Folter und unmenschlicher Behandlung auf den Ebenen der Vereinten

Nationen und des Europarates, Edition Tuscriim, Freiburg-im-Breisgau, 1996, 244, foot-
notes 66—8). : '

e CAT/C/SR.328, para. 12 (

port of Amnesty International. How-
gle question constitutes an appropriate inquiry into

discussion of the second periodic report of Germany).
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disciplinary and compensatory procedures,? or addressing different issues

Victims of Torture, while the next member
contribution.” Committee meml
action which, however, is not re

demanded an increase in this
ders also persisted in- demanding state
quired under the Convention,. such as

efinition of torture according to article 1
CAT into national law.2* In various instances some explanation would have
been called for to justify the link between the Conventior} and certain issues
— including asylum policy,>

permissible reasons for arresting suspects,
lin recognising signs of torture in order to

- treat refugees properly.” Further, the Committee once again failed to focus

' Cf. CAT/C/SR 328, para. 13 (discussion of

the second periodic report of Gerrﬂany).
22 CAT/C/SR.330, para. 15

> (discussion of second periodic report of Peru):

Germany).

Cf. CAT/C/SR.320, para. 21 (discussicn of the second periodic report of France). The

obligations of member states are contained in articles 2-16 CAT whereas article 1 CAT
does not require implementation by member states. '

Cf. CAT/C/SR.320, para. 23 (discussion of the second
Cf. CAT/C/SR.320, para. 39 (discussion of the secon

2

[N

25 periodic report of France).
26

d periodic report of France). The

27

tion of torture and of professionals
liberty. Both aspects generally
arguable that the training menti i i
the rehabilitation of torture
whether it also applies to torture victims having suffered il

as an important piece of evidence in
deportation under article 3.

-treatment in another state) or
favour of granting protection azainst expulsion and
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Country-oriented procedures under the Convention against Torture

on unsatisfactory answers, be they incomplete?® or incomprehensible.? -

Finally, the Committee did not display a clear concept of its expectations.
For instance, in the case of France, the Committee first emphasised that the
-period allowed for detairees to be held 1vithout any outside contact should
be as short as'possible to prevent ill-treatment in police custody, but it then
failed to react to the delegation’s answer that access to a lawyer would only
be granted after twenty, thirty-six or seventy-two hours.” -
While several of these criticisms can be attributed to lack of attention on

the part of individual members during sessions or to insufficient individual °

preparation for discussions,” others maybe have their origins in structural
deficiencies. :

A lack of conceptualisation may-account for the sometimes low level of
cohesion, the undifferentiated approach taken in Committee members’

Inquiries and certain misinterpretations of the Convention. To date, the °

most important initiative taken to establish a certain consistency in ques-
tions raised by individual Committee members on different articles of the
Convention was a summary of the most frequently asked questions ‘put
together by the secretariat several years ago. Apart from this exercise there
has been only one remarkable attempt to ascertain systematically what the
CAT Committee expects from states parties in terms of fully iinplementing
the Convention. While the CAT Comimittee, in contrast to the Human
Rights Committee (HRC), does not have an explicit power publicly to
address all states parties with ‘general comments’, it has been argued that
such a competence would be implied in the task of monitoring and encour-
aging improved implementation of the Convention > Indeed, the CAT

28

Cf. CAT/C/SR.321, para. 25 (discussion of the second periodic report of France). The
government delegation only responded to the use of weapons by the gendarmerie. Ques-
tions regarding the gendarmerie were related to overlaps with police competences, whether
protection is the same for persons apprehended by the gendarmerie and those arrested by
the police, and how decisions on competence are taken.

Cf. CAT/C/SR.321, para. 27 (discussion of the second periodic report of France). The

government delegation reported that the gendarmerie was instructed in international
humanitarian law. Tt is not clear how far inte

ernational law relating to armed conflicts
is relevant for the gendarmerie.
Cf. CAT/C/SR.320, para. 39 and CAT/C/SR.321,
periodic report of France).

For a criticism levelled by former Human Rights Committee member T. Opsahl against

the procedures for selecting HRC members (which may also apply to the selection of CAT
Committee members), see T. Opsahl, ‘“The Human
note 9, p. 369, at p. 374.

Cf. A. Byrnes, supra, note 9, pp 509-46, at 530.

29

- para. 23 (discussion of the second

31

32
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Committee has adopted and
More generally, the Committ
comments’ internally so as
each article which could th

A further factor which

published one ‘general comment’ on article 3.3
ee is not prevented from drawing up its ‘general
to establish guidelines for requirements under
en underpin the discussions of state reports.

may contribute to the inadequate quality of
questions is the modest investment of time and energy in the systematic

preparation of discussions. The Committee as such does not programme its
discussion of individual state reports. The country rapporteurs may consult
each other prior to the meeting, but this does not seem to be standard
practice. The only initiative taken in this regard is the compilation of
materials received from NGOs, other UN bodies or the Council of Europe
in folders which are availgble for consultation by Committee members,
A thorough Preparation for discussions would require that Committee
members receive comprehensive information well in a

dvance. In turn, all
material presented would need to be analysed, relating it 1o the Convention
and highlighting areas of concern a

nd possible remedies. Given that this
type of analysis would require co

nsiderable commitment of resources,

and would include regular updatin g of information, the secretariat would

be best qualified to take op the responsibility. Such analyses could be
distributed to the Committee- members in written form before sessions.
Additionally, Committee members could be briefed op the country
situation — on the basis of the analytical paper — by the secretariat or
country rapporteur shortly before the discussion to ensure that al] Com-
mittee members are fully informed and aware of the main areas of concern.

However, a thorough preparation of this nhature would definitely call for
increased staffing of the secretariat. '

This type of in-depth preparation could also

help to streamline proced-
ures for the discussion of state re|

>orts by creating thematic clusters of
concern. Moreover, it would enable the country rapporteur to formulate

and send complex questions in advance to the state party concerned, a
practice similar to that of the Yist of issues” discussed by the HRC in rela-
tion to state reports. This would allow government delegations to prepare
their answers to questions more thoroughly, rather than having only the

time between the morning meeting (when questions are posed) and the
afternoon meeting (when answers are given). ‘

* General Comment on the implementa

tion of article 3 of the Convention in the context of
article 22, Report of the Committee

against Torture, UN Doc, A/ 53/44, Annex IX.
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Country-oriented procedures under the Convention against Torture

3. PERFORMANCE IN THE FORMULATION OF ‘CONCLUDING
h OBSERVATIONS’

As noted, CAT’s provisions on the state reporting procedure are virtually
identical to those of the ICCPR. However, the possibility, set down in the
Convention, of formulating concluding remarks on every state report dis-
cussion marked a significant step forward. Indeed, the CAT contains an ex-
press provision for ‘general comments’ on each state report (article 19(3)).
In contrast, at the time the CAT was adopted, the HRC interpreted the
corresponding provision in the ICCPR (article 40(4)) as permitting ‘gen-
eral comments’ only in cases where they are addressed to all parties to the
Covenant. Despite strong criticism, the HRC did not take the opportunity
of drawing up its own reports on specific state report discussions. Thus, it
was most likely that the CAT Committee was the first UN body to react
with specific comments on each and every state report.*

Nonetheless, the practices of the two committees have developed along
similar lines. In its early days, individual HRC members voiced their con-
cern about a state party at the end of each discussion. The CAT Committee, .
too, restricted itself to comments by individual members, refraining from
consensus evaluations. Practice in both the HRC and the CAT Committee
has since tended in the direction of substantive criticisms issued by the
committees as a whole, with the result that each committee now uses a
system of committee-level evaluations cf each state report discussion. This .
evaluation system comprises comments in various categories of concern,
including: positive aspects; factors and difficulties impeding the imple-
mentation of provisions of the Convention or the Covenant; subjects of
concern; and recommendations. This dynamic interpretation of CAT and
the ICCPR has breathed new life into state reporting procedures, especially
by providing for concrete recommendations on the part of the treaty bodies.

However, the question thus arises whether stich a degree of specificity in
the Committee’s recommendations is compatible with the Convention,
which explicitly allows for ‘general commients’ on each report (article 19(3)).
There seems to be consensus that the phrase ‘general comiments’ in the
CAT is to be interpreted in the same way as in the ICCPR, except that
the CAT Committee may also issue such comments on individual state

* Cf M. Nowak, “The Implemenltation Functions of the UN
Portschritt im Bewusstsein der Grund-
(eds. M. Nowak, D. Streurer and 1. T

Committee Against Tort_ure’, in
und Menschenrechte. Festschrift fiir Felix Ermacora
retter), Kehl/Strasbourg/Arlington, 1988, p. 525.
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reports.” General comments of t]

1e HRC have been interpreted in such a
way as to allow for matters conceri

1ng the implementation of the Covenant
to be addressed and for the giving of (non—binding) interpretations of
the - Convention.* Treaty interpretation necessarily |
specificity or particularity. Accordingly,
stood as being in contrast to the idea
However, the Committee’s practice hast

nvolves a certain
the term ‘general’ is 1o be under-
of comments on specific cases.”

ended to give a VETy narrow inter-

.not specifically addressed in the Convention.

The Committee has published a considerable number of useful com-

ments, with a view to expressing its concerns clearly and making recom-
mendations to tackle p

(a) Clarity and specificity

While some recommendations issued by the Committee are suffici-
ently clear and precise, others lack darity or fail to indicate concrete
measures to be taken. The Committee frequently recommends the need
to ‘intensify’”_or ‘strengthen™ efforts, to take ‘all the means that are

35

Cf. J. H. Burgers and H. Danelius, The United Nations Co
Dordrecht, 1988, pp. 158 ff; M. Nowak, CCPE Commentary,
1993, para. 51,

Cf. ibid. paras. 53, 55. % In this sense see ako Byrnes, supra, note 9, at p. 529,
CAT/C/NZE (Concluding observations on the second periodic report of New Zealand),
para. 7,

CAT/C/GUA (Concludin
para. E.1.

CAT/C/SRI (Concluding observations on the tagtial re
NOR ( Concluding observations on the third periodic
NZE (Concluding observations on the second

nvention against Torture,
Kehl/ Strasbourg/Arlington,

38

% g observations on the second periodic report ofCuatemala),
0 port of Sri Lanka), para. 24; CAT /C/

report of Norway), para. 7; CAT/ C/
eriodic report of New Zealand), para. 9.
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- necessary’," to pay ‘further legislative attention’ or ‘apporter la plus

grande attention possible™ to particular problems, without further speci-
fying which measures should be taken or which legal gaps should be filled.
Such vague appeals to states parties are very likely to be ignored. This is all
the more true for recommendations which request states parties to ‘con-
tinue’ their efforts in relation to particular issues that have already been
quite comprehensively addressed, such as occurred, for instance, with the -
German authorities’ translation of an information brochure on detainees’ -
rights into twenty-three languages.* .

Further instances of a failure to give concrete guidelines to states parties
on how to rectify a particular problem or how to meet the requirements of
certain treaty obligations can be found., Examples where recommendations
have not been sufficiently directive include the introduct
for refugee security,*
indispensable cases’ ¢

ion of safeguards
the limiting of permits to carry firearms to ‘strictly
° or the review of administrative detention practices
‘in-order to ensure its conformity with article 16’

As the impact of the Committee’s conclusions also depends on the per-
ceptions of public opinion and interest groups able to lobby for relevant
reforms in their country, it is most desirable that ‘Concluding observations’
be formulated in such a way that they mav be understood without reference
to other material. However, some conclusions and recommendations can-
not be deciphered without reading the Summary Records. In one conclu-
sion, for instance, the CAT Committee refers to certain laws which impair
the independence of the judiciary without, however, indicating the ele-
ments relevant to this diagnosis.”’ On another occasion, the Committee
points to ‘certain omissions’ in a law implementing the Convention. For

13

CAT/C/SRI (Concluding observations on the in
GER (Concluding observations on the second
similarly CAT/C/GUA, para. E.5.

Cf. CAT/C/GER (Concluding observations on the sec
para. 15. ’

CAT/C/FRA (Concluding observations on th
Cf. CAT/C/GER (Concluding observations
para. 17.

Cf. CAT/C/PAN (Concluding observations on the third periodic report of Panama), para.
D.2.

itial report of Sri Lanka), para. 24; CAT/C/
periodic report of Germany), para. 14, and

ond"periodic report of Germany),

e second periodic report of France), para. 16.
on the second periodic report of Germany),

CAT/C/GUA, para. .3 (translation {rom S
Cf. CAT/C/PER (Concluding observatio
para. 12, "

panish by the author).
ns on the second periodic report of Peru),

Cf. CAT/C/SRI (Concluding observations on the initial report of Sri Lanka), para. 17.
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- both of these examples, interested persons or NGOs would have to consult

the Summary Records in order to ascertain the meaning of the comment.
Finally, recommendations which merely echo the text or contents of the

Convention® cannot be considered strong incentives for states parties to

undertake concrete measures. W hile it may be worthwhile emphasising

that a state party is not fulfilling its obligations under the Convention, it

will always be more helpful if concrete proposals on how to comply better
with the requirements of the treaty are given.

(b) Reflection of discussion 1 the ‘Concluding observations’

As the discussion of a state report with representatives of the state party
concerned is a central element of the whole reporting procedure, ‘Conclud-
ing observations’ should reflect only those issues which have been properly
addressed during the discussion. Conclusions and recommendations could
otherwise create harmful misunderstandings or impair the credibility of
comments. The Committee’s ‘Concluding observations’ do not always
meet these requirements. In one case, for instance, the Committee included
a concern 1n its conclusions about allegations of police ill-treatment after
the issue had been raised by only one question (which sought comments on
reports by Amnesty International).”® There have even been instances of
issues being highlighted in the conclusions as subjects of cohcern without
their having been discussed at all with the state party.”!

At the same time, it seems equally desirable that all issues raised in
the discussion and mentioned as ‘subjects of concern’ in the ‘Concluding
observations’ be included in the recommendations. Once again, this has
not always been the case and the Committee has at times voiced its concern
‘on certain issues without addressing them in its recommendations.

- Moreover, the Committee may dilute the convincing force of a recom-
mendation if counter-arguments against the proposed measure are put

49

Ibid., para. 21, which is echoing article 12 CAT.
Cf. CAT/C/FRA (Concluding observations on the second
13 and CAT/C/SR.320, para. 32.

Cf. CAT/C/GER (Concluding observations on the second periodic report of Germany),
Ppara. 7. The point made concerned exculpation from a criminal accusation”of torture by
supericr order that was in the eyes of the Committee not categorically excluded. Cf. ibid.,
para. 14 on the length of investigations o~ police ill-treatment,

Cf. CAT/C/PAN (Concluding observations on the third
para. D.2.

* periodic report of France), para.

51

* periodic report of Panama),
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Country-oriented procedures under tie Convention against Torture

forward during the discussion by the government delegation and are not
challenged by the Committee. For instance, despite the German Govern-
ment’s argument that police officers did not wear personal identification
for reasons of protecting themselves against reprisals, the Committee
simply recommended ‘wear[ing] a form of personal identification’.”
Finally, conclusions and recommenclations can of course reflect the
superficiality of a discussion. By way of example, in the ‘Concluding -
observations’ on Kuwait’s initial report, the Commit
concerns other than the absence of a crime of torture and its recommenda-
. tions were confined to the typical quest to encourage the state party to
accept procedures under articles 20-22 o the Convention and to introduce
a crime of torture-into the criminal code. Yet, Amnesty International
has recently criticised the Government’s failure to address many human
rights violations committed during the period of martial law immediately
following the occupation by Iraq. Violations cited include torture and the
precarious human rights situation of foceign nationals and stateless per-
sons.” This issue was not addressed during the course of the Committee’s
. discussion. Similarly, problematic topics touched on during the discussion,
such as the question of police detention exceeding four days on the basis
of a police’ investigator’s order (for a period of unspecified maximum
duration),” did not give rise to any critical remarks on the part of the
Committee and were consequently not reflected in the conclusions,

tee did not note any -

(c) Correctness

Clearly, conclusions and recommendations should reflect an accurate
understanding of the relevant legal rules in the state party under discussion
as well as of the Convention 1tself. However, there have been Instances of
conclusions containing substantial errors. In the ‘Concluding observations’
on the second German report, for example, the Committee displayed a
fundamental misunderstanding of the principle of proportionality. As
explained by the government delegation,’ this principle limits the powers

* Cf. CAT/C/GER (
para. 18.
H Amnesty International, AT R
1998.
** Cf. CAT/C/SR.335 Add.1; paras. 22, 24.
* CL CAT/C/ISR.329, para. 7.

b

Concluding observations on the second periodic report of Germany),’

eport: State Injustice: Unfair Trials in the Middle East, March
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of the state rather than, as the Committee interpreted it,% opening the way
to the possibility of an arbitrary reduction of the rights of

In some cases, it remains 2 mystery as to how certain r
relate to treaty obligations. For instance, while there

for states parties to introduce into domestic.law g definition of torture
according to article 1 CAT, the Committee persists in recommending this
measure.” Such a recommendation is ev

€0 more surprising in those cases
where it is directed to a state which had o

utlined in its report that the treaty
forms part of the country’s legal system.” In addition, erroneous reference

to treaty articles may occasionally be observed.®

While some of these shortcornings could be effectively addressed by
means of the same meastres proposed above to improve the quality of
discussions, others pertain to specific problems in the drafting process of

- To date, the Committee has issued its conclu-
sions and recommendations, as a rule, immediately after the end of the
discussion, allowing only about one hour for drafting. In its spring 1998
session, the Committee took the decision to give more time ip the future to
the drafting of concluding remarks, publishing them one or two days after
the conclusion of discussions. Given the complex and significant nature
of the drafting process, this development can only be welcomed.

Finally, a secretariat which has been accorded an important role in the
preparation of discussions, as suggested above,

enhanced role in relation to the drafting of ‘Co
~ To date, the secretariat has been asked for advice o

arrested persons.
ecommendations
is no obligation

could also take on an
ncluding observations’.
nly on an ad hoc basis. !

* Cf. CAT/C/IGER (
para. 11.

Cf. CAT/C/ISR (Concluding observations on
para. 12,

Concluding observations on the second periodic report of Germany),

8 the second periodic report of Israel),

* Cf. CAT/C/FRA (Concluding observations on the second periodic report of France),

para. 9. Reference to France’s monistic system had been made in CAT/C/ 17/Add.18, para.
2 (In the French legal system, which is monistic, “Freaties or agreements duly ratified
or approved shall, upon their publication, have ag authority superior to thatof laws, sub-

ject, for each agreement or treaty, to its application. by the other party” (Constitution,
article 55). This primacy naturally applies in the case of the Convention and is binding on
the legislature, executive, administration and judidary.’) and in CAT/C/SR.320, para. 22.
Awrong reference is given in the Concluding observations on Peru’s report, which recom-
mends taking appropriate measures to ensure indemnity, reparation and rehabilitation to
victims while referring, among others, to article 6 CAT (concerning detention of persons
suspected of having committed a torture crime). Cf. CAT/ C/PER, para. 16.

Interview with' the Secretary of the CAT Committee, Alessio Bruni.
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Country-oriented procedures under the Convention against Torture

An upgraded secretariat could be entrusted with drafting the ‘Concluding -
observations’, which would then be revised by the Committee plenary.

+ 4. FOLLOW-UP ON RECOMMENDATIONS

The crucial point for assuring that state reporting procedures actually have
an impact lies in the follow-up procedures. Governments will not be very-
motivated by the recommendations of an international monitoring body,
such as the CAT Committee, if these are not. reinforced by subsequent
pressure to implement the recommendations. However, the systematic
approach of issuing recommendations at the end of each state report dis-
cussion has not been matched to date i1 relation to follow-u p questions.
Until recently, the Committee made no effort, either regarding the ‘General
guidelines for periodic reports’ or the discussion of periodic reports, sys-
tematically to urge states parties to respond to eaci recommendation issued
at the conclusion of the previous state report discussion. The ‘General
guidelines’ contained only a request for information on ‘any new measures
taken’ and ‘any new developments’ as well as for ‘any information requested

by the Committee during its consideration of the preceding report’.%? This

allowed states parties to focus on CAT-positive measures, if any, without

requiring a reaction in the event of non-implementation of recommenda-
tions. There was thus no need for states parties to demonstrate that they
had given careful consideration to the CAT Committee’s recommenda-
tions. The Committee even took more seriously states parties’ compliance
with the ‘General guidelines’ than their responses.to recommendations: a
state report which examined one-by-one almost all the recommendations,

without complying with the guidelines, gave rise to criticism.®

Similarly, Committee members do not systematically pick up on

recommendations left unanswered in periodic reports. While some recom.-

mendations may be referred to by individual Committee members in the
subsequent discussion, there is no s

ystematic review of reactions to recom-
mendations. Therefore,

it is not surprising that some recommendations

* CAT, General Guidelines for periodic reports (1IN Doc. No. CAT/C/14).

® Cf. CAT/C/SR 330, para. 10 (discussion of the second periodic report of Peru). The Gov-
ernment’s report (cf. CAT /C/20/Add.6) addressed each of the CAT Committee’s recom-
mendations on Peru’s initial report (cf. UN Dec. A/50/44, para. 73). The reaction of the
Committee member who then criticised general non-compliance with the ‘General guide-
lines’ raises the question of why the Commitree does not enumerate the information
mussing and request concrete mnformation by the delegation on these issues:
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receive no follow-up at all, even though the
addressed by the state party.%

These shortcomings have been re

y have not been adequately

solved for the ‘Genera] Guidelines for

8 session the Committee revised the
‘General guidelines’, inserting a third section headed ‘Compliance with the
Committee’s conclusions and recommendations’.®® Stateg parties are thus

he Committee’s recom-
mendations during the state repo

would be helpful if every discussion began with 2 review of reactions to
fecommendations, a task which should be entrusted to the country
tapporteur. This would enable thea Committee to est
issues that have raised the need for

provide further arguments in favo

ablish a dialogue on
recommendations and, if necessary, to

ur of requested changes. The follow-up
ned in a special sub-paragraph of the
issued after a state report discussion. At the
nce of states parties in implementing reéom—

‘Concluding observations’

Considering the period of time which may
reporting procedure and the next (
mission of state Ieports), one may

elapse between one state
four years in the cage of regular sub-
question whether the present system
» particularly for those countries where
o light. In order to guiarantee an ongo-
ing foﬂow-up of recommendations, it would be helpful if governments
were asked to write a report on the implementation of recommendations
within a certain, short period of time (for Instance, one year or less) on a
rtain grave situations. Such further
reporting could be based on the power of the Committee to request ‘other
reports’ in addition to initia] and periodic reports (article 19(1)). This rule
allows the Committee also to engage in an ongoing dialogue with states

% For instance, during the discussion of the second state report of Pery (CAT/C/SR.330 and
331) the Comunittee did not follow-up on the recommendation on the country’s initial
- Teport to ‘intensify’ programmes for the rehabilitation of victims of torture (cf. UN Doc.
A/50/44, para. 73(g)). The report of the Peruvian Government set out possibilities for
compensation (cf, CAT/C/20/Add.6, para. 83 ff.).
® CAT/C/14/Rev.]. Cf. CAT/C/ISR, para. 10.

rt discussions. In order to ensure this, it
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Country-oriented procedures under the Convention against Torture

parties on specific questions in between the periodic submission and dis-
cussion of full state reports. In order to prepare the information received as
f@ﬂowmp repofts for the Committee’s sessions, a member of the CAT
Committee should be designated ‘Special Rapporteur for follow-up on re-
commendations’. Introduction of the use of special reports for follow-up
purposes would require a fundamentally different approach in the Com-

mittee ‘as it has so far been quite reluctant to request additional
from states parties.®’ '

reports
Furthermore, the effectiveness of follow-up procedures could be sig-
nificantly enhanced through the establishment of fact-finding mechanisms
|to give an overview of the implementation of recommendations. The
assistance of NGOs could be sought, requesting them to submit specific
information on the implementation of recommendations by governments.
Similarly, the Special Rapporteur on Torture could be asked at an informal
level to take note of the extent of impleraentation of the CAT Committee’s
recommendations during visits to those countries which are states parties
to the CAT. In addition, the practice of the HRC presents the possibility
of fact-finding missions to states parties on an invitation basis. To date,
this option has only been taken up in one case when the HRC was invited
to make a follow-1ip visit, during which it reviewed the measures taken in
response to the *final views’ adopted by the Committee under the individual
complaints procedure.®® Similarly, proposals have been made to provide
for follow-up visits within the framework of the ICCPR state reporting
procedure,égalthough unfortunately no action has yet been taken.

Clearly, such a mechanism would only be worthwhile for follow-up on
recommendations involving a certain complexity and with implications
extending beyond the legislative level. For instance, a recommendation to
ntroduce a specific crime of torture into penal law does not require a
follow-up visit, as the government’s response can readily
the course of the subsequent state report or through a special report, as
suggested above. In contrast, recommendations which address complex
matters, such as a pattern of impunity, may also imply a number of problems
requiring resolution at the practical level. In such cases, a follow-up mission
may serve as a means of inereasing the impact of recommendatjons.

be reviewed in

* The only exception being Israel, see text at note 74, below.,
® Cf. UN Doc. A/50/40 (Annual Report of the Hum
® Cf. UN Doc. A4

Annex X, para. 8.

an Rights Committee), paras. 557 ff.
8/10 (Annual Report of the Human Rights Committee), para. 18 and
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5. REACTIONS TO DRAMATIC CHANGES OR HIGH-RISK

SITUATIONS IN A STATE PARTY

may be viewed as helpful in alloy
body independently of complain
way, it is argued, the procedure

ving states parties to appear before a treaty
tsabout its human rights situation. In thig

, this encouraged states who had refused to cooperate:
with other organs, such as the Commission on Human Rights, to agree to
Present a report to a treaty body.”

However, since the be

ginning of the 19905 the view that such an attitude
was far too passive in cg

ses of gross violations of human rights hag gained
stronger ground. As a result, the HRC decided to abandon strict periodicity

in its reporting Procedures.” In response to the massive violations of human

Ct v, Dimitrijevic (1993), «
Human Rights Violations Th ', in Monitoring Human Rights
in Europe: Comparing Internati

Dordrecht, 1993, p- latp. 15.

The first step in this direction had bee

and the Federa] Republic of Yugoslavia {November) to transmit their. perjodic reports in
time and to answer certain questions on their human rights situations which had recently
deteriorated.

71

n taken in 1991 when the HRC urged Iraq (April)
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ghts Committee), paras. 311-32

—62 (Croatia) and 363-89 (Federal Republic of Yugoslavia

remains free from the slightest accusatory
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Country-oriented procedures under the Convention against Torture

In contrast to the HRC, the CAT Corimittee has rarely made use of the
option of requesting special reports frorn governments, although the CAT
provides for ‘such other reports as the Committee may request’ in addition
to periodic state reports.” It appears that this policy will be pursued, as the
CAT Committee recently indicated that it would only consider asking for
special reports in ‘extraordinary circumstances’.’* To date, the Committee
has only invited the Israeli Government to submit a special report on a
decision of the Supreme Court of Israel. The Supreme Court had declared
lawful the use of physical pressure by Israeli security services during inter-
rogations of suspeéts of terrorist acts, with a view to obtaining from them
information which would prevent the perpetration of criminal acts in the

uture. Such a practice was deemed to be incompatible with the provisions
of the Convention.” The CAT Committee set g time limit of approximately
two months for submission of this report, which was almost adhered to,”
50 as to allow for an examination of the report during the following session
of the Committee.”

Why has the CAT Committee made such little use of.the possibility of
requesting special reports in urgent situations? One factor could be that it
was not considered feasible to request a special report in those cases where
the HRC had already sought one, at least in relation to states which are
parties to both the ICCPR and CAT. However, this consideration would
only make sense in those situations where the HRC repbrt and the sub-
sequent discussion addressed torture-related issues in such a way as to make
further examination by the'CAT Committee redundant, Another
reason could relate to the existence of the inquiry procedure und
20 CAT for cases of a dramatic deterioration of human
on the part of the CAT Committee to aitiate an inqui
confidential until publication of the results would see
possibility of requesting at the same time a special rep
reporting procedure which is entirely public. This said
quiry procedure applies to only extremely serious

possible
er article
rights. A decision
ry which remains
m to exclude the
ort under the state
, given that the in-
and systematic violations

73

Article 19(1) CAT.

DPI - Press release, Committee Against Torture to Re
Following Amnesty international Charges of Abuses b
Cf. UN Doc. A/52/44 (Annual Report of the CAT Committee), para. 24 f,

The CAT Committce had set a deadline for =] January 1997. The Israeli Government

submitted a first response on 6 December 1996 and its final (revised) report on 17 Febru-
ary 1997.

For results see UN Doc.

7 quesAt “Timely” Report from Egypt .
y Security Forces’, 20 May 1998.

75
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A/52/44 (Annual Report of the CAT Committee), paras. 253-60.
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CAT Committee’s Rules of Proc

tee’s Rules of
Procedure should be amended g

G, Inquiry procedure
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Country-oriented procedures under the Convention against Torture

results achieved from the inquiry procedure since the Convention entered
into force on 26 June 1987 is anything but impressive. Only two inquiries —
in respect of Turkey and Egypt —have so far been concluded and published.
Moreover, only in one case (that of Turkey) was the Committee able to
conduct a visit to the target state in the course of an inquiry.

1. THE QUALITY OF THE PUBLISHED REPORTS

The published summaries of the reports on Turkey and Egypt differ signific-
antly.®> The report on Turkey begins by outlining the development of the
procedure and then goes on to examine in its conclusions the relevant legal
rules, allegations received during the inquiry, and places of detention run
by the Ministry of the Interior and the Ministry of Justice. In contrast, the
conclusions of the Committee’s report on Egypt are concerned to a large
extent with the credibility of allegations received. While it is self-evident
that an inquiry report which includes information collected durin g a
fact-finding visit will be more detailed, this does not explain the absence of
a thorough examination of the relévant legal rules in the Egypt report.
[nstead, the Conunittee only commented in general terms on some of the
deficiencies in the repressive, reaction 10 atrocities committed, without a
word on preventive measures. So too in the report’s recommendations,

safeguards against ill-treatment are orly referred to in relation to their-

supervision by an independent investigative body. Apart from these com-
ments, the general nature of the published summary of the inquiry on
Egypt does not allow for a close analysis of its quality, if not to say that the
small amount of information included therein is in itself a shortcoming.

As noted, the summary of the Turkey report is much more detailed and .

informative. The main criticism that should be voiced is that the CAT Com-
mittee seems to restrict its perception of a widespread practice of torture to
persons arrested in connection with terrorist activities. In contrast, the
Committee for the Prevention of Torture has emphasised in its Public
Statements on Turkey that a widespreac practice of torture is also found in

three paragraphs of article 20 would only be applicable to Cuba with the consent of the
Government), Indonesia, Israel, Kuwait, Morocco, Poland, Saudi Arabia and Ukraine.
" See ‘Summary Account of the Results of th Proceedings Concerning the Inquiry on
- Turkey’, in Report of the Committee Against "Torture, A/48/44/Add.1 (1993), 4 IHRR 227
(1997); ‘Summary Account of the Results of the Proceedings Concerning the Inquiry on
Egypt’, UN Doc. A/51/44 (Annual Report of the CAT Committee), pp. 30-6.
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. Investigations of ordinary criminal offences ®
needs to be raised in relation to the CAT Co
which it congratulates the Turkish Govern
number of its recommendations without

* Another point of criticism
mmittee’s final Statement, in
ment for having acted upon a
mentioning that there had been

Committee, in the absence of any indicatio

ing it to take specific follow-up measures

S » has not assumed an active role. It
is thus dependent on the initiative of the target state as to whether or not
that state responds to recommendations.

In the case of Turkey,
Government of meas

tions. These measur

the Committee has been informed by the Turkish
ures taken in relation to some of the recommenda-

€s were considered in the summary of the inquiry
report published one year after the conclusion of the inquiry.

In contrast, the inquiry report on Egypt does not contain similar informa-

its implementation of the Committee’s recommendations as contained in
the inquiry report.* The yge of the reporting procedure for follow-up
on inquiry recommendations also implies the possibility of requesting a
. special report in which the country can react to the Committee’s conclusions.
- This option has not been applied in the Egypt case, the Committee arguing
that the concept of special reports should be restricted to ‘extraordinary
circumstances’.* It is difficult to imagine, however, how ‘extraordinary’ a

8* Cf. CPT Public Statement on Turkey (CPT/Inf (
Turkey (CPT/Inf (96)34).

% Cf. DPI Press Release, supra, note 73. % Cf pid.

93)1), CPT Second Public Statement on
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Country-oriented procedures under the Convention against Torture

situation must be if persisting reports that the Committee’s recommenda- A
tions are being ignored in a situation as grave as that described in the
inquiry report on Egypt do not suffice.

3. THE LIMITATIONS AND POTENTIAL OF THE
INQUIRY PROCEDURZE

The reasons for the extremely small nuraber of concluded inquiries during -
the thirteen years of the Committee’s existence may be found in the highly
problematic preconditions for the initiation of an inquiry and the stigmat-
ising effects of this procedure. An inquiry can only be initiated on the basis
of reliable information containing well-‘ounded indications of a systematic
practice of torture. This means that the Committee may open an inquiry
under article 20 CAT when there is a very high likelihood that extremely
serious violations of human rights are taking place, violations which cannot
be qualified as individual cases (as opposed to a systematic practice).® Thus,
the very fact of opening an Inquiry is embarrassing for'a state party,
although it is provected by the conﬁdentiahty of the proceedings until the
inquiry is over. After the conclusion of an inquiry, the CAT Committee
may decide to include a summary of the results in its annual report. Thus,
many target states have a strong interest in obstructing the course of such
an inquiry. Moreover, the fact that the Committee has to scek the target
state’s cooperation at every stage of the procedure creates ample oppor-
tunities for obstruction on the part of target states, especially as they are
not bound by a reciprocal obligation to cooperate. One possible way of
obstructing an inquiry is for a target state to declare a vague consent for the

Comumittee to visit its territory and then to repeatedly delay the issue of a
formal invitation.

" The CAT Committee has outlined its interpretation of the term ‘systematic practice’ (UN
Doc. A/48/44/Add.1, para. 39): “The Committ e considers that torture is practised system-
atically when it is apparent that the torture cases reported have not occurred fortuitously
in a particular place or at a particular time, but are seen to be habitual, widespread and
deliberate in at least a considerable part of the territory of the country in ¢
may in fact be of a systematic character without resulting from the dir

Government. It may be the consequence of factors which
controlling,

[uestion. Torture
ect intention of a
the Government has difficulty in
and its existence may indicate a discrepancy between policy as determined by
the central Government and its implementation by the local administration. Inadequate

legislation which in practice allows room for t 1e use of torture may also add to the system-
atic nature of this practice.’
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C4ITy out nineteen visits.¥ It cany
lack of success is due to the fact

eceiving further invitations
leads to the conclusion that
its inquiry results on fact-
h was formally concluded in

for visits as part of an article 20 CAT inquiry,
the Committee should not focus op basing
finding visits. Indeed, the Bgypt inquiry, whic
May 1996 after severa failed attempts to receiye APproval for a visit,* rep-
resents a positive development. In this case, NGO information formed the
main basis of the Committee’s conclusion that tortyre was being practised
Systematically. This approach, which ig fully in line with CAT regulations,

pendence from the lack of Cooperation

published inquiries took between two-and-a-half (Turkey) and three years
-(Egypt)™ to be concluded and a further vear (Turkey) Or one-and-a-half

country rapporteur); Rwanda (together with the country rapporteur); the Russian Federa-
" tion and Colombja (joint mission with the Special Rapporteur on extralegal, Summary and

arbitrary executions) (1994); Chile (1995}; Pakistan and Venezuela (1996); and Mexico
(1997). . '

Supra, note 81.
89

o0 siferation of Inforrnation indicating a
Systematic practice of torfure and the conclusion of the inquiry. The period between the
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years (Egypt) to be published. Given the gravity of the situations in these

countries, as well as the general concept of the inquiry procedure relating

to serious and systematic human rights violations, such periods must be
considered excessive. While part of the delay may be due to government
obstruction, another part of the problem may be the overly cumbersome
proceedings of the Committee. One relevant factor here, as noted in the
published summary of the Egypt inquiry, is that most of the measures taken
to carry out the procedure were based on express decisions of the Com-
mittee. This means that the minimum amount of time between two sub-
sequent steps of an inquiry is six months, i.e. the time between two sessions.
Moreover, decisions which could have been taken at the same time were in
fact spread over subsequent sessions. For instance, instead of making the

decision to request NGOs to provide additional information and at the

same time resolving to set up an informal working group with the task of
submitting the irformation collected to the government for its observa-
tions, these decisions were made at separate sessions and thus involved
time lapse of six months. Furthermore, after having considered the in-

formation for eighteen months, the Committee did not consider itself in

a position to cornbine the formal decision to open an inquiry with the
decision to request the Egyptian Government to agree on a visit. Finally,
lengthy negotiations with the Government on the question of a "visit
resulted in a postponement of the deadline for a possible visit. :

In this context it may be recalled that the CAT Committee has to allow
for reactions by the target state to information on a systematic practice of
torture before an inquiry can be formally opened (article 20(1) and
(20)(2)). Moreover, the Committee is obliged to seek the state party’s co-
operation at every stage of the procedure (article 20(5) ). However, in view
of the seriousness of situations that might warrant a special inquiry, the
Committee should vigorously push the proceedings ahead and should be
allowed to set short time limits without violating the cooperation require-
ment.”’ Furthermore, streamlining the procedure, especially by avoiding

formal decision to open an inquiry and its conclusion may be shorter. Whereas the report
on Turkey does not contain any reference to a formal op
Egypt indicates that the inquiry was opened formally o
first consideration of relevant information.

*! ‘With regard to the initial observations of the t
Rules of Procedure (Rule

ening of an inquiry, the report on
nly one-and-a-half years after the

arget stale’s government, the Committee’s
76, para. 2) provide for the setting of a time-limit. However, it is
not made clear whether the Committee will proceed if the time limit is not observed.
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g up of a ‘bureaw’
he two vice-chairpersons, who would be

invitation to carry out a visit; or at least the Committee members entrusted

be empowered to make such a request.

D. Conclusiong

As has been shown, the country-oriented monitoring procedures of the
CAT have undergone significant changes during recent years. In particular,

- with states parties presenting their I€ports. Furthermore, initis] measures
have been taken to provide for follow-up on fecommendations issued in

Despite these constructive steps, important problems remain to be re-
solved and the considerable potentia inherent in the existing procedures s

yet to be explored. In particular, the quality of debates needs to be raised,
the follow-up on recommendations should be Improved,

ariat and in the Committee’s underst

172

T — S N M R AT i

and possibilities .

T T R p R —

T




Country-oriented procedures under ihe Convention against Torture

To start with the role of the secretariat, one part-time professional is -
entrusted with the task of supporting the Committee in monitoring the
implementation of the Convention in the 118 states parties. The Committee
can only be effective.and incisive in discussions of state reports if it is well
informed by the secretariat. It would not be possible — both in terms of time
dedicated to the Committee’s work and in terms of practicality — for Com-
mittee members to remain up to date on developments in all 118 states
parties. The systematic collection of materials, and their preparation and
analysis to serve as a sound basis for a state report discussion, can only be
expected from a professional and adequately staffed secretariat. This type
of thorough preparation for discussions would also justify according an
enhanced role to the secretariat in the process of formulating appropriate
and informed conclusions and recommendations at the end of each

discussion.
The other fundamental change proposed here — a shift in the Commit-
tee’s self-perception from a passive to ar active role — encompasses a broad
‘range of issues, for which the Convention does allow for active measures.
While it may be arguable whether the CAT provides for the possibility of
discussions on its implementation in a state which has not submitted a
report, the option of requesting special reports could be applied more fre-
quently to improve the Committee’s performance in responding to urgent
situations as well as to facilitate the monitoring of governments’ reactions

to recommendations. The Committee has also approached its functions in
an unnecessarily passive manner in re]

ation to the conceptualisation of
requirements under different articles of the Convention. There is no reason

why the CAT Committee should not establish what it expects from states
parties under each article. The results of such decisions could be published
as ‘general comments’ of the CAT Committee addressed to all states par-
ties. Even if the Committee chose not tc publish these comments, the dis-
cussion and clarification at the internal level would be extrem

for the examination of state reports.
Similarly,

ely valuable

inquiries under article 20 would be more effective if the CAT
Committee took a more active approach. As noted, procedures should be
streamlined so that conclusions may be reached more rapidly. This would
require a Commitiee which seeks the cooperation of the target state, while
at the same time driving the inquiry forward as quickly as possible by

placing a greater emphasis on efficiency than on (waiting extended periods
for) invitations for visits.
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These proposed changes are consistent with the idea of the state report-

ng and inquiry procedures becoming less differentiated than they have -

been until now. The Inquiry proc
cedure called upon to respond to
in states if special reports were m

edure would no longer be the only pro-
dramatic changes and serious violations

ore extensively used in such situations.
- Moreover, if inquiries are increasingly concluded in the absence of a visit,

they will tend to become another procedure based on third-hand informa-
tion and documents rather than on the Committee’s actual fact-finding
activities. Considering that on-the-spot inspections usually provide a better
source of information for issuing qualified comments, the failure of the
‘inquiry procedure to date is regrettable. Nevertheless, the embarrassing
aspects of the inquiry procedure under arsicle 20 CAT will
visits very unlikely in the future. It would therefore seem that inquiries
without visits are the only possible means of avoiding the obstruction of
target states. Indeed, a comparison with the successtul practice of the Special
Rapporteur on Torture suggests that it is more likely that an invitation will
be received on an ad hoc basis independent from an inquiry procedure.
This observation also favours the rethinking of fact-finding visits as a

means of monitoring implementation ofrecommendations made pursuant
to the discussion of a state party’s report.

continue to make
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